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TO THE 


READER: 


F 


Do certifie and 
5 atteſt, that the 
Treatiſe Enti- 

tuled, T he Juriſdicti- 


on of the High Court of 
Admuiralty aflerted, &c, 
by D* Zoucn, was de- 
lrvered into my hands by 
the « Author himſelf to 
be Printed,and Which he 
inten- 


| To the Reader, 

| intended to have Dedi- 

| cated to his Royal High- | 

| neſs James Duke of 

&: Y or «, Lord High Ad- 
miral of England. 


Drs, Commons 
7 off 


PN, 2%, 
1655. 


Tim, BaldWyn. 


ASSER-| 
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ASSERTIONS 


Y- 7 Cancerning thz 
ft $ JURISDICTION of che ADMIRALTY 
9 O F 


-i ENGLAND: 


I. Hat in all places wacre Na- 

| vigation and Trade by Sea 

have bcen in Ulſc and Eſteem, 

and particularly in E-4land, Special 

Laws have been provided, for regu'a- 
ting the ſame. 

2. That in all places where Laws 
have been provided for buſineflcs con- 
cerning the Sea, as alſo in England, ſpe- 
cial Judges have been appointed, to de- 
termine differences, and to redreflc 
offences concerning the ſame, 


3. Thar 1n all places where ſpecial 


: 


udges have been appointed \, for Sea 

Jogos allo in E nolkoncl ;NEaules, 

Uz, all ſuch as have relation to Navi- 

I. | gation, and Negotiation by Sca, have 
| been heldproper for their Conuſance. 

4. Thar the Juriſdi&ion of the Lord 

High A.:miral of Exgland, as it is gran- 


A 3 red 


tcd by the King, and uſually exerciſed 
in the Court ot Admiralty , may con- 
fiſt with the Laws and Starutes of the 
Re alm, 

5. That the Lord Admiral of England 
may ho! Conulance of ContraQts, and 
Vritinzs made at Land,touching buſt- 
refs of Navigation, and Trade by Sea. 

6. That the Admiral of Ezglarnd may 
hold Conulance of things done tn Ports, 
and Navigable Rivers, as w— 
damage done to Perſons, Ships, an 
Goods, Annoyances of free Paſlage, and 
unlawtull Fifhing. 

7. That the Lord Admiral of England 
may hold Pleas of Contracts, and other 
rings done beyond the Sea, relating to 
Navigation, and Trade by Seca, 

S. That the Courts and Judges of 
the Common-Law do intermeddle 
with,and interrupt the Court of Admi- 
ralry in Cauſes properly belonging to 
that Court, 

c. That the Tryal of Cauſes Concer- 
ning Navigation, and Tradc, in the 
Court of Admiralty , is more commo- 
dious for the Kingdome, and the Sub- 
jets thereof, than in the Courts of 
Common-Law. 


+ Yir 


Sir EDWARD Coxe's 
Juri{diAton of 


COURTS: 


CAP. XXIL 


The Court of the Admirsltyproceeding 
According to the Civil 


L AW. 


He Complaint of the Lord «Ads , . . 
miral of England to the Kings 4lmri, 


moj# Excellent Mateſly , 82414 fk the £145. 
Judges of the Realm concerning Prov - 

bitions granted to the Court of the Ad- 
miralty, 11 Febr, penultimo dic Ter- 

mini Hillarii, Anno 8, Jac. Regis, '* pw 
the Eff-& of which complaint was after mas 
by bis Majeſties Commandment ſet down ings in 
Tr Arucles by Dr, Dun, Judge of the = En 
Admiralty, which aye as followeth, with in the 
enſwers to the ſame by the Judges of the 2nme of 


| he Lord 
Realm, which they afterwards confirmed Admiral, 


A 4 by 


' by three kinds of authorities tw Law, 

1. by As of Parliament , 2. by Judge- 
ments and Judicial proceedings, add - 
ly by Book caſes, | 


| 
F 
: The Tirlc Certaty ertevarces whereof the Lord 
of the Admiral and his Officers of the 
k tied, Admiyalty do eſpecially complain, 


and defre reareſſe. 

Obj.f.z, 5 Hat whereas the Conuſance 

of all Contrats and other 

; things done upon the Sea 

| belongeth to the Admiral 
JuriſdiRion, the ſame are made tryable 
ar the Common- Law, by ſuppoling rhe 
{ame to have been done in Cheapſide, cr 
fuch places. 

Aer. By the Laws of chis Realm, the Court of 
ihe Admiral bath no Conuſance, power, or 
JuriſdiBton of any manner of Contratt , 
Flea, or Querele, miihi any County of the 
Realm, euther upon: the Land, or Water, but 
every ſuch Contratt Plea,or Querele, and all 
0:ber things r1jing within at.y County of the 
Rra'm, etther upon the Land, or Water, and 
alſo wreck of the Sea, ought to be tryed, de- 
termtz.ed , diſcuſſed ard remedied by the 
Laxs of the Land, and not before, or by the 

Admiral, 


dmiral, or his Lieutenant in any manner; 
$0 as it 1s wot material whether the place be 
a the water, infra fluxum, & refluxum 
quz ; but whether it be upon any water 
r11bin apy County: Wherefore we acknow- 
dze, that of Contratis, Pleas, and Quereles 
ade mpon the Sea, or any part thereof , 


thich 15 not within any Ceunty ( from- 


phence no tryal can be had by Taelve men ) 
be Admiral bath and cught to bave Ju- 
ſaitlion, And 10 Preſident can be ſhew- 
/, that any Prohibition hath been granted, 
for any ContraF, Plea, or Querele, concern- 
1:0 any marine Cauſe made or done uv 
he Sea,taking that only to be the Sea, where- 
n the Admiral bath Juriſd:fion , which 1s 
efore by Law deſcribed to be out of any 
ounty. See more of this matter in the 
anſwer to the ſixth Article, 


When A&ions are brought in the Obje& 2: 


dmira]ty upon Bargains or Contradts 
ade beyond the Seas, wherein the 
ommon-Law cannot adminiſter Ju- 
ice, yet in theſe cauſes, Propibitions 
are awarded againſt the Admiral 
ourt. 
Bar gains or Con'rat!s made beyond the 


Anſwer, 


Seas, wherett the Common- Law cannot ad- Sce here- 


nemſter Juſtice , (nbich 1s the tffeft of this 
eArticle ) 


aftcr in 


the proof 


by Judge- Article ) do belong to the Conftable , and 


meats, & 
Judicial 
Prefi- 


dents. 


ObzeR.z. 


c 


Anſwer. 


Marſhal: for the JuriſdiAton of the Admiral 
is wholly confined to the Sea which 15 out of | 
any County, But if any Indenture , Bond, or ® 
other Spectalty , or any (ontratt be made + 

beyond Sea,for doing of any Att, or Payment | 
of any money,within this Realm,or otherpiſe, 
wherein the Common-Law caiz adminiſter 
juftice, and grue ordinary remedy, 11 theſe 
caſes, neither the Conſtable aud Marſhal, 
nor the Court of the Admiralty , hath any 
Jurtſdittion. And therefore whets this 
Court of the Admiralty bath dealt there- 
with in derogation of the Commox-Law , 
we find that Probibitzons bave been granted, 
as by Law they ought, 

Whereas time out of mind the Ad- 
miral Court hath uſed to rake Stipula- 
tion for appearance, and performance 
of the Acts and Judgments of the ſame 
Court, Ir is now athrmcd by the Judges 
of the Common-Law,that the Admiral 
Court is no Court of Record,and there» 
fore not ablc to take ſuch Stipulations, 
and hereupon Prohibitions are gran- 
red, to the utter over-throw of that Ju- 
riſdiion. 

The Court of the Admiralty proceeding 
by the (icil Law, 1s no (ourt of Record, 

and 


end therefore cannot take any ſuch Recog- 
niſance 454 Court of Record may do, And 


L for taking of Recogmiſances againſt the 
$ Laws of the Realm, we find that Prohubits- 
R ons bate been granted,as by Law they ought ; 
$ and if an Erroneous ſentence be given #n 


that Court, 10 Writ of Error, but an Appeal 
to certain Delegates does lye , as it appear- 


eth by the Statute of 8 Eliz, Reginz Cap. 3 liz. 
5. which proveth that it is no Court of Re- Cap. s. 


cored. 


That Charter-parries made only to Obje. 4. 


be pertormed upon the Seas, are daily 
wichdrawn from that Court by Pro- 
hibicions, 


If the Charter-party be made within any Anſwer. 


City, Port, Town, or County of this Realm, 
although 1t be robe performed etthey upon the 
Seas or beyond the Seas, yet ts the ſame to be 
tryed aud determined by the ordinary courſe 
of the Common-Law, and not tn the (ourt of 
the Adnaralty ; And therefore when that 
Court bath tncroached upon the Common- 
Law , tn that caſe the Judge of the Adme- 
ralty, and Party ſutng there, vave been Pro« 
hibited, and often times the party condem- 


* ned in great and grieuous dammages by the 


Lays of the Realm. 


That the Clauſe of non ol ante Ha- Objcht.s. 


tiutos 


Anſwer. 


tuto, which hath foundation in his Ma- 
jeſties Prerogarive, and is current in all 
other grants, yet in the Lord Admirals 
Parent, is ſaid to be of no force to war- 
rant the Determination of che Cauſes 
committed to him in his Lordſhips Pa- | 
rent , and ſorejeged by the Judges of 
the Common» Law. 

Without all queftion the Statutes of 


. 13R.2. Cap.3. 15 R.2.Cap.z.&@ 2H, 
' 4. Cap. 11, being Statutes declaring the 
 Juriſdifion of the Court of the Admiral , 
and wherein all the Subjefis of the Realm 
* havetntereſt, cannot be diſpenc'd with by a- 
ny Non 6bſtante, and therefore not wor- 
#) 


of any anſwer 4 but by colour thereof the 
Court of the” Admiralty bath contrary to 
thoſe As of Parliament , imcroached upon 
the Juriſditton of the Common-Law, to the 
intolerable grievance of the Subjefs, which 
have oftentemes urged them to complain 1x 
your Majeſties (oarts of Ordemary Juſtice, 
at Weſtminſter, for thery relief 1m that 

bebalf. | 
To the end that the Admiral Turi(- 
di&ion may receive all manner of im- 
peachment, and interruption, the Ri- -} 
vers beneath the firſt Bridges, where ir 
ebbeth and floweth, and the Ports and 
Crecks 


Creeks are by the Judges of the Com- 
mon-Law afhirmed to be no part of rhe 
Seas, nor within the Admiral Juri(- 
diion,and mop —— arc 
uſually awarded upon ations depend- 
ing in that Court, bh ContraQs and 0- 
ther things done in thoſe places, not- 
wichſlanding that by uſe and practice 
time out of mind , the Admiral Court 
have had Juriſdition within ſuch 
Ports, Creeks and Rivers, 


The like anſwer as to the firſt.; and it is Anſncs. 


farther added , that for the Death of a man, 
and of Mayhem ( sn thoſe two caſes onely ) 
dowe in great Ships, being and bovering in 
the main ftream only, beneath the points of 
the ſame Rivers, wigh to the Sea, and no 0- 
ther place of the ſame Rivers , nor in other 
cauſes but tn thoſe two onely, the Admiral 
hath cogniſance, But for all Contrafis 
Pleas and Quereles made or done upon a 
River, Haven or Creek, within any County 
of this Realm, the «Admiral without queſtion 
bath not any JuriſdiSton, for then be ſhould 
bold plea of things done within the Lody 
the County, which are tryable by the Verdi 


f of Twelve men , and meerly determinable by 


the Common- Law, and not within the Court 
of Admiralty according tothe Civil Law, for 
| | | that 


ObjeR.7. 


Anſwer. 


ObjeR.s. 


that were to change, and alter the Laws of 
the Realm, tn thoſe caſes , and make thoſe 
Contrals, Pleas,and Quereles tryable by the | 
Common-Laws of the Realm to be drann ad \ 
aliud examen , ard to be ſentenced by the | 
Judge of the Admiralty , according to the 
Cetil Laws,and how dangerous and penal it 
1s for then to deal in theſe caſes , ut appea- 
reth by Judicial Preſidents of former ages. 
See the anſwer to the firft Article, 

Thar the agreement made in Anxo 
Dom. 15795. between the Judges of the 
Kings Bench , and the Court of Admi- 
ralty, for the more quict, and certain 
execution of Admiral Juriidicion, is 
nor obſerved as it ought to be, 

The ſuppoſed agreement mentioned m 
this «Article hath z.ot as yet been delivered 
writo us, but bacung beard the ſame read 0- 
ver before bis Majefty ( out of a paper zot 
ſubſcribed with the bard of any Judge ) we 
anſwer, that for ſo much thereof as arfjereth 
{rom theſe Anſwers, it ts agari ft the Lens, 
and Statutes of this Realm, and therefore the 
Judges of the Kings Bench , never afſented 
thereunto, 4s 15 pretended, neither aoth the © 
Phraſe thereof agree with the Termes of the 
Laws of the Kealm. 

Many other Grievances there are , 
; WhiCcn 


hich in diſcuſſing of theſe former will 
aſily appear worthy alſo of Refor- 
mation, 


Fular an(wer can be made thereunto , onely 

t appeareth by that which bath been ſaid, 

T bat the Lord Admiral bis Officers, and 
intfers, preucipally by colour of the ſaid 
(44 non obſtante, and for want of Leary» 
d aauice, bave unjuttly incroached upon 

he Common Laws of this Realm , whereof 
he maxvuail 1s the. leſſe , for that the Lord 
dmiral,his Lieutenamts,; Officers and Mt 
i(lers, have without all colour » encroached 
wndintruded upon & Right and Prerogative 
due to rhe Crown , #n that they bave ſetz2d, 
nd converted to thetr own uſes, Goods aud 
battels of infinite Value, taken by Pyrats 
tSea, and other Goods andChattels which 
n #0 ſort appertain unto his Lordſhip , by 
's Letters Patents , wheretn the ſaid non 
bſtantc is contained, and for which he 
zd his Officers rematn accountable to his 
ajefty, And they now wanting in this 
eſſed time of Peace, cauſes appertaining to 
err natural Juriſdiion, they now tncroach 
#f0x the Juriſdititon of the Common-Law, 
ſt they ſhould ſit idle , and reap no profit 3 
nd if a greater number of Prohibitions (as 
| , they 


This Articles ſo General , 4s n0 parts- Anſwer. 


1 


they affirm) bave been granted , fince the 
great benefit of this happy Peace, than be- 
fore ix time of hoſtility, tt moveth from their 
own encroechments, upon the Juriſdifion 0 
the Common Law 3 ſo that they do not onel) 
wnjuſtly tencyogch , but complain alſo of the 
Jager of the Realm for doing of Juſtice in 


e caſes. _ 


The particular eAuthorities promiſe 
ruouſly alleged by Sr. Edward 
Coke, are diftinfly txſerted tn 
the Chapters following , tn ſuth 


places 8s they ſeem to concern, 
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THE JURISDIC 
of the Admiralty of 
England Afﬀerted. 


] 
n 
h 


That in «ll places where Nawige- 4(:r..x 
tion and Trade by Sea. have ' 
been in uſe and efteem, and par- 


ticularly -in England, ſpecial 


Lawes bave been provided for 


Regulating the ſame. 


tain, that Navigation was no ſooner 
invented, and men had experience of the 
commodity proceeding from Negotiati- 
on by. Sea, but they eſtabliſhed lawes 
for the maintaining and regulating the 
ſame. So much may bee confirmed by 
what is obſervable from the uſe, and 

B praQice 


A Mer a ſes lotx comme la terre, conmene 
The Sea . ( {aith Godfrey a lear-/® 7 Cu- 


s ac 


. [17380 
ned Author, ) hath tts lawes 48 yy. 
well as the Land. And it 15 cer. Ted: Y:;- 


ces, 


The Juriſaifion of the 

pratice, Fiſt of thoſe Nations and 
| States which border on the Mediters 
tancan Scas ; and ſecondly of thoſe 
which confine on the VVeſtern Ocean, 
and the Scas Northward. | 

Touching the firſt, Amongſt the'Gre- 
cians,the Inhabitamts of the lite of Rhodes 
have been moſt cminent for their policy 
in the affaires of the Sca, Cicero faitty Rho< 
erorum wſqae 8d neſtram memoriam Diſcipli- 
plina navalis & gloriavremanſit. And Con- 
ſtantinus Harmenopulus a farnbus Judge at 
Theſolonita, and Conſervatour of the law 
there, gives that credit ro their Lawes, 


10.91 that he atfirmes, T# rauTwo* nabTx ty Goo: 


otro bor oaooor, Ac. All buſu.eſſe CONCeTIANG 
N.U(atton, and all cauſes concerning thiugs 
Core at Sea,are dectded bythe Rhodian Lawes, 
ferthe Lawes of the Rhodtans are of all Sea- 
Lawes the moſt anticnt, Thoſe Sea-Lawes 
of rhe Rhod: 21.5, or ſome part of them, are 
cxtant,publiſhed in Greek and Latine by 
Symon Scharuius and Marquardus Freheras, 
and ou't of them related by CMariſotes, 
in the firſt part of his Orbis marrtemus., 

The Romars, who in the inning of 
their Republique, reccived their Lawes 
of the Twelve Tatles, from the Athenrans, 
under the Empire, when their State was 

at 
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Admiralty of England Aſſerted: 
at the heigheſt,and abundantly furniſhed 
with Lawes for other marrers, in the 
time of Tiberias Claudius , admitted the 
Rhodian Lawes for the regulating of the 
xffaires of the Sea, whereupon, when one 
Eudemon a Merchant of Nrcomedrs com» *- 


with others had ſuffered Shipwrack, 
and were ſpoyled of their goods by ccr- 
rain Officers of the Iflands called Cycla- 
des, the Emperour anſwered him *Ey® 
KyTo7 vous witty, that indeed be was Lord 
of the world, that is to ſay, of the Land, or 
Conttuent, but that the buſineſſe, and rights 
of the Sea bad a ſpectall Rule ſet down inthe 
Rhodian Lawes, to which he did referr them. 
Theſe Rhodian Lawes, as Mr Selden ob »- 


ſerves, were afterwards inſerted into rhe *» 


body of the Civil Laws, by the Empe-* * 


rour J«ft:14z and others, and were in 
high eſteem both in the Roman & Greek 
Empire: The titles to which they arc 
reduced in the Civil Law are collc&cd 
by Petrus Peckius, who hath commented 
upon chem, and are likewiſe ſer forth by 


Aoriſotus, and as they were in uſe 1n 0 
Greek Empire, they are ſer out by" 


Leanclavius, amongſt the Baſilica, or Laws '* 


from Rome received at Copſtantinopl-. 


B 3 The 


cat; 


3 


| Dp — 
: '0 D. 
lained to the Emperour eAatoninus,that +1. 54,4 


Dane 
M.iis 
C,19. 


fF 3i- 
r bb. 1 


4 The Juriſdiflion of the - 

The wiſdome and cquity of the Ro» 
| man Civil Laws , in Froceſſe of time, 
| have been received and allowed in all 

| Nations, and ſtates of Ewrope, for the re - 
l gulating and detcrmining of buſineſlcs 
| arSca , as itplainly appears in all Au- 


Traft de FOR . 
—__ thors of ſevcial Nations, who have 


& myce- Written of , or handled matters of thar 

tw2. nature3 To which have been added, di- 
? verſe Ordinances , and Conftitutions of 
thcir own , for confirmation of thoſe 
| Laws, and ſupply, where it ſccmed ne» 
| ceſſary : $o the Provinces and places 
! bordering on the Mcditerrancan Scas, ac-  t 
cording to former uſages, and cuſtoms, I} a 

F and upon new emergent occaſions , eſta- &ſ v 
V 

0 
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| blithed ſeveral orders , and conſtitutions 
| for Maritime bufinefies , which ſome e- 
| minent perſons reliding at Amalphia, (a t 
| Town in the Kingdome of Naples ) redu- {© t 
| ced into a Monument, called Tabula & 1 
| Amalphitana, of which CMarirys Fre-YY t 
cria writes 3 In ſucceeding times, Mari- © 
| D* $"'ſu- trme buſtrieſſes were not determined onely | 
| Officn Ah ty the Rhodian Lans, but ſuites and cori- | © 
m-ralls, tyoterſies touching matters of the Sea 
were determined by the Law nhich is contai- ® h 
[ nea in the Table of Amalphis unto this | 2 
; aay. n 


| 
| Thel 1! 


Admiralty of England Afſſerted. 


nus, Marſellis, Aragon, Barcelona, 8c. 
of all which places che Conſhcutions 
are ompribended in the Book , called 
It Conſultate del Mare, of which it 1s 
related in a diſtin Chapter, Queſt: ſono 
buort ftablimentt, theſe are the good Conſtttu- 
trons ard Cuſtoms which belong unto the Sea, 
the which wiſe men poſſing through the World 
have delitered to our Anceſtors, 

- Touching the Nations confining on 
the Weſtcrn and Northern Ocean ; Ir 
appears likewiſe , That in Spain there 
were ſpecial Laws and Ordinances pro- 
vided for the buſineſſes of the Sea, for 
occaſions both of War and Peace, as in 
the Parridas of Alphonſus the ninth, under 


5 
The like was done by the people of »;.f: 
Venice, Mores, or Peloponneſus, Rome, Ge- (1. /o/ato 


de c, 44. 


the Title of De los nauros , and under the Partid. x. 


Title De {a guerre per la mer , 2nd under* 


the Title De los nauros in the Recopilation 
of Phihpthe 2d. which arc illuſtrared by 
the Comment of Alybor.ſus, Azeuedozand 
others. 


f. 9. 


So che French for maritime affaires :,,..,, 
have divers EdiRs or Ordinances which Les E4i&s 


are ſtiled Reglements ſur la fait de Ade 
moralty, whica wore cltablithed by Charls 
the fixth, Lewis the eweclith, Frances the 

B 3 ticit, 


1; de Flance 
Tom. 2, 


NF 


| 


6 The Juriſdifton of the 
firſt, and laſily by Hezry the third , moſj 
iully, upon review of all former As, 
which were afterwards ratified by the 
Court of Parliament at Paris; Bur for 
ordinary matters of Navigation , and 
Trade art Sea,the Laws,or Judgements of 
Oleron, (which is an Ifland (ituate at the 
mouth of the River Charenton , ncar the 
Coaſt of Aquitain) are of ſpecial Obſer- 
vation in that Kingdune , as appears by 
an Antient Record , cxtant amoaglt rhe 
4-1: 19. Royal Edits, Entituled Droits et prems- 
nences del Admirall , wherein it is decla- 
red, 3bat the Admiyall ought to do juſtice t0 
all e Merchants , according to Rights judge- 
ments, Ofc. and uſages of Oleron. And 
Fas ſoar Grotius affirms, That as the Rhodian Laws in 


le a1 .de- | 
ns "utes the Mediterranean Seas , were reputed a5 the 


Lawes of Nations , ſo tn France are the Laws 
of Olcron , and fayeth further in that 
place, That tn what eſteem the Laws of Ole- 
ron hate Leen 1s Frazce , the ſame have 
Leges Wiſbuiences amony(t the Nattioxs be- 
_—_ of yord the Rhine , which it welwood miſtakes 
- © not, arc the ſame with the Laws of Ole- 
10, Tranſlated into Dutch for the ulc of 
the Sea Coaſts in thole parts. 
P:/t.n.c. Aalines in his Lex Mercatoria, fects 
forth a Catalogue of the Laws of the 
Hanſc 
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Admiralty of England Aſſerted, 
Hanſc Towns; And Locceneius in his Pre. 
tace to his Book, de Jure Maritemozmenti- 


ons, jus nauticum Sueficum, and Lrges Wiſ- 
buteiices , which he fayeth are obſerved 
both in the Hanſe Towns , and in the 
Northern Kingdomes, and alſo the Ordt- 
nances of the Hanſc Towns themſelves, 


and of the Belgick Common-wealrh. 


Ie is likewiſe apparent, that the King- 


dome of England 1s not deſtitute of fpe- 


ctal Laws tor the regulatiug of Sea bu + 


fineſſes, which are diſtin from the Com- 
mon Laws of the Realm z as namely, 
che Ciiil Law , and others, of which the 
Books of Common Law take notice by 
the names of Ley Merchant , and Ley Me- 


VIReY. 


Touching the Civil Law, how itis ob- 
ſerved in the Admiralty of England, Sir 
Edward Cock ſhews in his Comment upon 


Littleton , where he mentions divers ** 5*'. 3. 


Laws which are in ufc in this Kingdome ; 
And Mr. Selier in his difſcrtation , ad 


Fletam, ſayes, Juris Ciults, vel Ceſanij , . 
uſus ab antiquis ſeculis etiam num retinetur 
in foro Marttimo , ſeu curis Admiralitatis. s;r 7,14 


And accordingly in the time of King E4- 

ward the ſixth', when Mouficur Fillandsy 

being imployed for the King of France, 
B 


Haywart 
14 the life 
o"E1,6. 


8 The Juriſdiflion of the 
upon occaſion of ſome differences , hap- 
ning betwixe the Subjets of England, 
and of France, concerning Seca buſineſſes, 


Cuſtoms of Engl-za , might be reduced 

into one form, without any diffcrence be- 

ewixt them, and the French , anſwer 

was made, That the Engliſh Ordinances 

for Marine affairs, were no other than the 

Civil Laws , and certain antiene Additi- 

ons of the Realm, wherein they could 

not conceive any reaſon or convenience 
| of change, 

_ The Law Merchant is likewiſe menti- 

encd, and allowed by Sir Edward Cock 1n 

«$7.3. his Comment upon Littleton , as a Law 

di\tir& from the Common Law of Eng- 

land; And fodoth Mr, Seldez mention 

6. 3>9.39.1t in his notes upon Forteſcue, And Sir 

Jobn Darts, more fully ownes it in a Ma- 

| nuſcripe tra&t rouching Impoſitions, 

| where te athrms , That both the Common 

Law and Statute Laws of England take no- 

| | tice of the L1ww Merchant , and do leave the 


ſauth , as 1t 1s part of the L.cw of Naiure, 
8.4 Nations, 15 uriierſal, and one and the 
ſame 


S:gnified thar the King his Maſter was 
detirous that the Ordinances , and the i 


car ſes of Merchants 10 be decided by the | 
Rules of that Law, which Law Merchant, be | 
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eAdmiralty of England Aſſerted, 
ame in all Countries of the World ;, For as 


Rome, alia Athents, alia nunc, 4 poſt bec, 


Jed et omnes gentes , et omni tempore una eg- 
Wemque Lex obtinebtt, whereby 1t 15 mani- 


cſ , tharthe Cauſes concerning Mer- 
hants, are not now to be decided by the 


peculiar and Ordinary Lawes of every 


,ountry , but by the Jrnens Lawes of 
ature and Nations, He ſayeth further, 
that nntiil he underſtood the difference 
berwixt the Law Merchant , and the 
Common Law of E-gland , he did not a 
lictle marvell, thai Exgland entertainin 

traffique with all Nations of the World, 
having ſo many Ports, and ſo much gocd 
Shipping , The King of Erglandallo be- 
ing Lord of the Sea , what ſhould be the 
cauſe, that in the Books of the Common 
Law of E-glaid, there are to be found fo 
few Caſes, concerning Merchants, or 
Ships: But now the reaſon thereof was 
apparent , for that the Common Law of 
the Land did leave thoſe caſes to be ru- 


Sled by another Law, Namely, the Law 


Merchant, which is a branch of the Law 


Jof Nations. 


The Law Mariner , to which happily 
the anſwer to the French Agent, mentio- 
ning 


icero ſaith of that Law , Now erit alia lex 9 3. 
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10 The Jariſdifion of the 
ning Antient additions of the Realm, 
related , were ſuch things as are con- 
rained, and preſerved in the Antient 
black Book ot the Admiralty, as cer. 
tain Royal Ordinances, made by An» 
tient Kings of the Realm. 2ly. The 

udgements , or Reſolutions of Oleron, 
in the time of King Richard the firſt, 
3ly. Certain verdi&s given upon an 
Inquiſition at 2uinhorough, in the time 
of King Edward the third, and ſome other 
marrers rouching the Admiralty of Eng- 
land. | 
Touching the black Book of the Ad- 
De Nom. miralty, Mr. Selden tiles it , Fetuſtt Tri- 
_ 2: bunalis maritimi Commentarii, And Codex 
: Manuſcriptus de Admiralatu. And in his 
ad cap. 32. notes upon Forteſcue , he ſaith, that there 
are in it worthy of Obſervation, Conſti- 
tutions touching the Admiralty of Henry 
the firſt, Rrchard the firſt, King Jobn, and 
Edward the firſt. 
Touching oP ary wr or Laws of 
p- p-». Oleron, and the uſe of them in the Admi- 
Mais y. ralty Court, Mr. Seldez, where he from ' 
*5% themargues the Soveraignty of the Kings 
of England , in regard, King Richard the 
firſt did publiſh tac Sea Lawes in the 
Iſland of Oleren , which was then in his 
poſlcſſion 


eAdmeiralty of England Aſſerted, 
poſſeſſion, ſayes, that they are ftill x force 1 


alled becaute they were there made by King 
Ucbard the firfi. 
The Inquiſition at @urnborough was 
ken in che year 1376. in the gg. of 
King Edward the third , by eighteen ex- 
pert Sea-men, before William Newill Ad- 
mirall of the North , Philip (ourtny Ad- 


mirall of the Weſt, And the Lord Lats- 


ver Warden of the Cinque Ports , And 


relates, as by the Title appears, to the u- 


ages of former times 3 The verdids 
here given were deſired to be eſtabliſh- 
dby the Kings Letters Patents , in the 
inque Ports and Towns adjoyning to 
he Thames, to be obſcrved by the own- 
rs, Maſters and Mariners of Ships, 


under penalties, &c. And Males py, i, c 


writes , That be had ſeen them enrolled 4- 17. 
mongſt the Records of the T ower , for the Go 
nment of the Admiralty, 


That 


\nd Sir Edward Cook likewile argues,that comext an 
he Juriſdiion .of the Lord Admirall 

Sras long before the Reign of. Edvard © FP 
" Whe third, from the Laws of Olere® , So 


12 : The Juriſdifion of the 


Aſert, That generally where Lawes have 
been provided for bufineſſe 
concerning the Sea , as alſo in 

England, ſeveral Tudges bave 

been appointed to determine dif- 

ferences , and redreſſe offences 


Concerning the ſame. 


Syntax, Regorius Tholoſanus (ayes, Judicam di:- 

1,47.c.37. \ Þ werſorum ratio eo dtrigitur, ut lites fa- 
cthus expediantur,ne immortales ſtint ſub ju- 
aictbus mole negotiorum occupatts & protnde 
cum commercia hominum (i11t maxime utthita- 
tis, placuit Negottatoribus propont proprios 
Juaices, and accordingly. 

Firſt, the Grectans had their ſpecial 
and proper |udges appointed for thoſe bu- 
lineſſes, So Surdas NavreFinm doxovres, Ac. 
The Natod.ce were Magiſtrates who did Ju- 
ſtice to Seamen and others who trade ty Sea. 

Petit ds And the Athercans had an exprefſe Law 


Legih. to that purpoſe , T5 dues exvou moos Tous 
beouotyTas, &c. That ations concerning Sea- 
men and Merchants ſhould be commenced be- 
fore the Judges called Theſmuthete accordtug 
to they inframents' of Comtratis , and dea- 
l:ngs. Second« 


Alticis. 


Admiralty of England Aſſerted. 13 

Secondly, Amongſt the Romans there 
was antiently an Officer called Prefeflus '” 10m 

lofſis by Tully and Lity, and Javolenus 3.1.3.1 46. 
makes mention of Sezus Saturninus AY- - _ 
biguberntus Cloſſis Britanvice » and Tacitus jj4, 1, 
df Pretor (loſfis > which name imports a 
ower of Judicature; in latter timesthey 

d alſo a Magiſtrate who was called r ut. c.dt 
Comes Commeyciorum, whoſe Office was to ©9mm®- 
over-ſee matters of Commerce or Ne- *' 
gotiation, 

Thirdly , the Roman Empire being 
broken into ſeveral States, the lefler as 
Republiques, had their Conſuls, and the 
greater Kingdomes had their Admirells 
to order and determine thoſe buſineſſes, 
The office of the Conſuls is deſcribed in 
the Conſolato Del Mare, Conſols determinano 
luttt le coutroterſie, &c. The Conſuls deter- 
mine all comroverſies nhich are for Frarghts, 
$ for Dammages done to goods on [hipbord, for 
parts of ſhips to be ſet toſale at an outcry, for 
Commiſſions g1Vento Maſters and Mariners, 
for Debts contrafled by Maſters for the ne- 
ceſſary uſe of the Ship ,* for things promiſed 
4 or undertaken betwixt Merchants and Mart= 
mers, for goods taken up at Sea, and gexevally 
for all other Contrafly and buſineſſes which axe 
declared amongſt the Cuſtoms of the Sea, 
Fourthly, 


cap, 20, 


14 The Juriſdiftion of the 

Moriſons Fourthly , The Venetian Scare being a 
—_— ar aca "when any great War is cx- 
pected, or undertaken, have their Gene- 

ral or Supreme Commander of the 

Navy, who is of as high an eſtcem as any 
Magiſtrate of the Ciry , haying abſolute 

power over all Officers, aud others of 

the Navy ; at other times the Legatus 

claſſis, or Vice-General, hath the power 

of diſpoſing of the Navy , and over the 
Captains of the Gallies , and other per- 

Saxſvvi> Tons of the Navy : They have des 
a; {ib.17. four Conſuls, who Judge and determine 
all marters concerning Negotiation, and 

| Trade, | 

Ro Fifthly, Admirals in Europe, had their 
o1[ +6, beginning (as moſt affirm) in the rime of 
Conftantine the Emperour , andtharin 
Magna Grecia , which is now the King- 

dome of Naples , where the dignity of 
Admirall is the third place, to wir atrer 

Freeca de the Vice Roy, and Conſtable , Yo whom 
ofhc, Ad- belongerh the Building, Repayring, and 
keeping of the Ships Royal, and ſetting 

out of the Fleets for Warre , with the 

Kings conſent ; He harh alſo JurifdiQi- 

on Civil, and Criminal , amongſt Com- 
manders, Officers, and others, employed 

about the Navy , and all others __ get 

cheir 
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Admiralty of Englond Aſſerted, 
their lively-hood by the induſtry and arc 
of rhe Sea , _ are _ »_ ſuch, 
which tranſport in Ships, and adventure 
their Eſtates by Seca o alſo ſuch char 
make it cheir Trade to take Fiſh , or do 
build Ships, This Court is called 24agaa 
Caris, and from ir there lyes an gppeal 
only. ro the ſupreme Councell; Garfiss 

1; ſayes, he hath all Juriſdigiony 
both Givil, and Criminal, in Maritime 
cauſes, excluſive to all others. 


ty 


The Kiog of Spain hath divers other ,,,;, ; .. 


of equal power, Marinu Siculas layerh, 
of the Admirall of CaFi/e , that he is 
next unto the Conſtable , and bachſu- 
preme Authority over .@!l that uſe the 
Sea , and is held ro be Lord and chief 
Commander of the Seg,as it is alſo.! 
ly deſcribed in the Pertsdes z belides, tor 
the diſpatch of ordinary Marizime'þufi- 
neſle, by the ſame Laws, Judges arc ap» 
pointed to reſide in Port Towns 2+ and 9- 
ther places on the Sea Coaſts, which-are 
to hear. = _ of mo__ agen: 
ightof Ships, 8nd Contributioos 
oa Ss or over-board , or any other 
matter , which Judges were tg-proceed 
plainly without ſolemnities, and-with all 
expedition, &c. In 


' Admirals, both in Ewroge, and the Jadies «. 22. 


The JariſdiHion of the 

In Fraxce , by an Ordinance of Henry ©, 
the third , made upon a ſurvey of all o- W, 
ther former Ordinances , ratifyed by the 
Parliament of Paris, The Office of che ©; 
f 

t 


Admirall in the Kings name is thus de- | 
clared, - | 6 
I, That of all Armies, which ſhall be 
raiſed and ſcrt ro Sea , the Admirall of 
France, (hall be chief z, and our Licute- 
nant General , and ſhall be obeyed in all 
Maricime Towns and places, which are 
or may be, withour contradiction. 
Secondly , He ſhall have Juri{diQion, 
Conuſance , and determination of all 
things done or commirted on the Sea , or 
ſhoars of che Seas ; likewiſe of all a&s of 
Merchandiſe, fiſhing, freighting or letting 
to freight,or breach of ſhips, of Contrafts 
made -rouching the matters: afore-ſatd, 
of Charter parties of Sca briefs, and of 
all other chings whatſoever happening ; 
upon the Sca, or ſhoars thereot 53 as our Wy, 
Lieutenant General alone, and to all H&., 
purpoſes, in the places afore-ſaid, which | 
Juriſdiion, Cognizance, and determina» Yj,, 
Hon, we have incerdicted to all other our 1; 


ſhall hold his principal Court at a1 
the marble Table, in the Palace mw | 
a 


eAdmiralty of England Aſſented. 17 


and ſhall appoint Judges Depurics in 
Maritime Cities, and Jowns,who ſhall 
hear ordinary matters happening with- 
in their Circuits, and it any bufineſle 
fall out worthy of greater conſideration, 
they (ball rcferre the ſame to him, 

In Denmark the third place of dignity 
in the Kingdom belongs to the Admirall, 
who is commonly called Rycks Admirall, 
and as Moriſotws, writes, He hath the rirz,-14- 
ſame Right and Power as the Admirall of 
France, . 

In Scotland ( as YVellsood a Scotiſh ©44%5<1 
man writes) the Admirall and Judge of 
the Admiralty hath power within the 

2a-flood , over all Sca-faring \ men, 
and in all Sca-faring Cauſes and debates, 

ivil and Criminal, So that no other 
udge of any degree may meddle there- 

ith , but only by way of Aſſiſtance, as 
t was found 1n the Aion brought by 

nthony de la Tour againſt Chriſtzan Mar - 
ens, 6 Novemb. 1542. 

The Admirall of Exgland(as Mr. Sel- pe nam 
en obſerves ) hath another manner of ** {2 
Right, and Juriſdiction, than the Admi- **7: 

gall of France , or other ordinary Admi- - 
alls, for that the Juriſdigion over the 


Scas of England, and Ireland, and the 
C Do- 
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| | 18 The Juriſdifion of the 
[ Dcminions and Ifles of the ſame as a 
Province are committed to his Cuſtody 


and Tuition , as to a Preſident to defend | 
che ſame, as in the Dominion of rhe 


q! King, by whom he is Authorized , The 
1 bounds of which Juriſdiction are limited, 
| and determined in thoſe Seas 3 and be- 
ſides,as the Frezch, and other Admiralls, 
he hath the power over the Navy , and 
the Government over the Sea-men , and 
Juriſdiion over the perſons and move- 
| | able goods which come under his Judi- 
| caturc, pour raiſon ou occaſion del fate de 
| la mer ;, which Juriſdition hath no 
bounds, but extends to the Mediterranean, 
—_— , and Indian Scas , or any other 
| ar remote, 
| What Mr. Selden delivers concernin 
| | the Admirall of Erglanas ſpecial Juril- 
| diction , in the firſt reſpe&, is confirmed 
| _ _ by an ancient Record in French in Ar- 
| —___ vis of the Tower of Loxdey, ſet out at 
{ ' large by Sr. Edward Cook, the effe& ane 
f * renour whereof is, Thar whereas during 
the Warrs between Philip King of Fra 
and Guy Earl of Flanders, Regi 
Grimbaldus Admirall of the French 


avVyy 


had ſpoiled the Merchants of divers Nay 
tions failing rowards Flanders , in thellls 


| Engli 
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Admiralty of England Aſſerted. 
Engliſh Seas , and Commiſſioners being 


y Y appointed by the two Kings, to hear and 
dF redreſſe the Complaints concerning the 
'c 'Y ſame , the Deputies of the Prelates , 


Nobility,an4 Commonalty of the Towns 
of Exgland, and of divers Maritime 
Countries, as of Genua, (atalonis, Spain, 
Germany, Zeland, Holland, Frieſland, and 
Norway declare , That the Kings of Enge 
land, by reaſon of that Realm, time our 
c-YJ of mind, have been in peaceable poſleſ- 
l1-& fion of the Soveraign Dominion of the 
de Sea of Exgland, and of the Iilands therein 
no lituate, by ordering , and eſtabliſhing 
"my Lawes, Statutes, and Counter-mands, ot 
er Armes, & Veſlels otherwiſc furniſhed 
than for Merchandiſing, and by taking 

"2 ſecurity , and giving prote&ion in all 
1" I Cauſes necdtul,8& by ordeining all ocher 
edFrhings requiſite for the maintaining of 
1/- Pcace and Right amongſt all other Peo- 
atVple, as well of other Seignicurics, as of 
noEtheir own , paſhng through the ſame. 
And all manner of Copniznce and Ju- 
{dition high and low touching thoſe 
BLaws, Starutes, Ordiaances, & Counter- 
Smands, and all other Ads which may 
appertain to the Severaign Dominion 
ifore-ſaid, and that 4. D. B, Admirall of 
Cz the 
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The Juriſdifton of the 

the Sca deputed by the King of England, 
and all other Admiralls appointed by 
him, and his Anceſtors, heretofore Kings 
of Eng.and, have been in praccable Pol- 
{con of che {aid Soveraigh Protection, 
together with the Conulance, and Ju- 
riidition, and all things before mention- 
cd thereunto appertaining (except in caſe 
of Appeals to their Soveraign Kings of 
Enzlend, for default of doing Right, or 
giving wy F xm mg ) and eſpecially 
in making Reſtraint, doing Juſtice, and 
raking ſecurity for the peace of all man- 
ner ot People, bearing Arms on the _ 
or Ships failing otherwiſe apparelled, or 
furniſhed than belongs to Ships of Mer- 
chandiſe, and in. all other points in which 
a man may have reaſonable Caule of Su- 
ſpicion againſt them , rouching Robbery 
or other miſdemcanours, 

Beſides the Juriſdi&ion Extraordinary 
of the Admirall of Exgland concerning 
ProteQtion againſt depredations iu the 
Englith Seas(as Mr.Seldez writes Jhis Or- 
dinary Juriſdiction is over the perſons , 
and goods moveable, which come under 
his judicature by occaſion of buſineſſes re» 
lating to the Sea, is not only agreeable to 
the Juriſdition of the French and other 


Ad- 


Admeralty of England Aſſerted, 
Admiralls, but is alſo warranted by the 
Kings Commiſſions, as it is apparent by 
antient , and: later Patents, granted by 
che Kings of Englazd, in which the Ad- 
miralls ot Englands Authority and Juril- 
diftion is expreſlely & fully declared, as 


followerh , Damus & Concedimys (fe, we Selden 


give and grant to N. the Office of our great , 

Admiral of England, Ireland, & wales fc. 

eAnd we make, appoint, and ordatn bim Go- 

vernour General of our Nauies , and Seas of 

the Kingdoms afore-ſaid: And be tt further 

moty. 26 we of our (pectal Grace and certain 

knowledge,do grue and grant to the ſame our 
great Admirall and Governour of our Naves 
all and ail manner of Juriſatfons, Liberties, 
Offices, Fees, Profits, Prebemtnences, and Pri- 
wileges whaiſcever belonging or appertain- 
ing; So far is recited in the Solemn 
form of the AdmirallsCommiſſion,by Mr. 
Selden, as ſufficient to his purpoſe, and 
then ſaith he follow many things decla- 
ring that moſt ample power , and Ju- 
riſdiion , among(t which is Expreſſed in 
Civil Cauſes, that to him ir is granted, 
Ad cognoſcendum de placitis &c, To bold 
Conuſance of Pleas, Debts, Bulls of Exchange, 
Poltcies of Aſſurance, Accounts, Charter- 
parties, Contrattions, Bulls of Lading,and all 
C3 other 


The Juriſdifion of the 

o her Contrafs, which may any wayes concern 
HMoneys due for freight of Ships bired, ard 
let to here , moneys lent to be paid beyond the | 
Seas , at the haz2.2.ard of the lender , and alſo | 
of any Cauſe, Buſineſſe, or Jnjury whatſoever 
had, oy done, tx of wpon , or through the Seas, 
or publique Rivers, or freſh Waters, Streams, 
Flauvens and places ſubjeft to overflowing, 
whatſoever, within the flowing and ebbing of 
the Sea , upon the Shoares or Banks whatſo- 
ever adjoymng to them , or exther of them, 
from ary the ſaid firſt Bridges whatſoever , 
towards the Sea, throughout our Kingdoms of 
England and Irelandyor our Domimons afore- 
far/, or elf: where, beyond the Seas, or in any 
Peris beyond the Seas whatſoever, with divers 
other Clanſes, containing power of coer- 
cion for the maintenance of that Juriſdi- 
ton. 

By the Commiſſion of Oyer and Ter- 
miner granted likewile ihr the Great 
Seal, according to the Statute of the 28th, 
of Henry the _ 15. and other Sta- 
rutes for the punithing of Offences and 
matters Criminal committed within the 


Juriſdi&tion of the Admirall, Power 1s * 
granted in the Kings name, tohear, and 
determine De omrebus & ſingulis prodttio- 
nibus &c. of all and ſingular Treaſons , 

Robberies, 


Admiralty of England Aſſerted. 
Robberies, Murthers, Felonies, and Conſede- 
racies Oc. as wellin and ugou the Sea, or any 
River, Port or Freſhwater, Creek, or place 
whatſoever,within the flowng of the Sea tothe 
the full, benecth the firſt Bridges towards 
the Sea, as upon the ſhoar of the Sea, or elſe= 
where within the Kings Maritime Juriſdt- 
ction of the Admiralty of the Realm of Eng- 
land, and the Dominion of the ſame. As well 
againſt the Peace and the Lans of the Land, 
as again(t the Kings Lawns, Statutes , and 
Ordinances of the Kings Court of Admiralty. 
And alſo touching all and ſongular other mat- 
ters , which concers Merchants , Owners 
and Proprietaries of Ships, Mafters , Shtp» 
men, Mariners , Shipwrights , Fiſher-men , 
workmen, Labourers, Saylours, Serustours or 
any others, 
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Aſſert.z That in all places, where Judges 


T?. te 
Val, 


G !10mat. 
wth. 


Axxi, 


have been appointed for Sea bu-. 
ſmneſſes, as alſo in England, cer- | 


tain Cauſes, vi%. ſuch as have 
Relation to Navigation, and 
Negotiation by Sea, have been 
held proper for their Conu- 


ſance. 


— Laws, faith Godeſry , con- 


cern _ or Dealings betneen 
Merchants ard Sra-men, which 15 agree- 
able to the ſubje& matter of the ſeveral 
Laws mentioned in the firſt Chapter,and 
what appeares to have belonged to the 
cfhceof Maritime Judges, 

Ameng(t the Grecians,Cauſes happen- 
ing betwixt Merchants and Sca-men 
were called gina wwnogme, Cauſes Concer- 
concermng Trade , as Julius Pollux, and 
Ano T&! vevhngav, as Suidas teſtifies , 
The Rhodian Lawes, although as they 
arc now cxtant, are not ranked under 
diſtia&t Heads or Titles, yer they may 
be reduced to thele particulars, As - 3 

oN- 
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oncerning hiring & freighting of Ships; 
:condly, Concerning tranſporting Paſ- 
ngers and Goods; Thirdly , Touching 
We delivery ad diſcharging the things re- 
cived in ou Condition 5 Fourthly, 
Tcuching Contributions for Loſſes, in 
ommon danger , 8nd for ſalvage of 
oods, Fifthly, For borrowing and truſt- 
ng of money for Sea-voyages, Sixthly, 
oncerning Mariners durtics,their wages, 
2nd the like, 


The ſame were the matters taken into z,, -,.. 
onſideration, when the Roman Senate fred. com- 


: | : ment. ad x. 
nrred into a Conſultation to ſettle the mma 


puſineſſe of the Sea; For when Tibertus 
laudius had ſignified to them , that the 
Sca-men and Merchants trading . by Sea, 
1ad beſought him, that ſuch buſincſles 
hich were jncident to the Sea , might 
de reduced into ſome order, Neyo, then a 
Senator, adviſed, that ſome might be 
ent t#the Iſle of Rhodes, who ſhould di- 
igently enquire, and cake notice of what 
as there oblerved , Concerning Mart- 
ers, Sea-mey , Merchants, and paſſengers 
oods put on Board ſhipps , Partner-ſbips , 
Burlding, Buying, or Selling of Ships, En- 
rufting Gold , ard Silter, and divers other 
things. All which was done accordingly, 
as 
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as appeares by the tirles of the Roman 
Civil Lawes, into which the Rhodran 
Laws were inſerted , and by the Laws 
touching Sea affairs, which afterwards 
the Greek Empire received from the Ro- 
mens , as inthe Title De Nauticss Obliga- 
trenibus Ofc. Touching the obligations , or 
duties of Mariners , and all manner of aft- 
ons which may be brought concerning Ships, 
or thoſe who fail in Ships, Owners, Maſters, 
or Paſſengers : Moreover touching wrecks 
Shzps , caſtsng forth of Goods , and Contri- 
wtions ., and alſo Fiſber-men and Fiſhe 
ing. 
* he ſame buſineſſes alſo are lated 
by the Conſtitutions of the Tonſelat del 
Mare, in which are conteined , the Sta- 
rutes and Ordinances of Antient Autho- 


rity, provided for all Cauſes of Mer- 


chandifing , and Navigation, as it is more 
fully ſignified in a Chapter of thay Book, 
Nello progreſſo ds queſto libro. In the pro- 
eſe of this book tt is declared, bow the Ma- 
Fers of ahi ought ro demean themſelues, to- 
wards Merchants , CMariners , Strangers , 
and all other ſoyts of people, which paſſe 
in their Ships, and alſo bow Merchants 
ought to perform with Maſters of Ships , and 
bow Strangers and others ought to pay 
ſrargh; 
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aight for the tranſporting of thety perſons 
egy! which are adeqoed in do 
ticular Ordinances and Conſtitutions 
therein conteined, 


The Sea-Lawes inthe Spaniſh Partidaes Potid. 5. 
have the ſame ſcope, as it is in the Title, &%, 


we intend here to ſpeak of ſhipping bred to 
wndeygoe the —_—_ the Sea, and 
we will ſhew what things the Maſter of the 
Ship oweht to obſerve towards the Mevr- 
chants, and how the — that ſhall 
happen to goods caſt over board by occaſion of 


ſtorm ought to be divided, and of the price due 


for the bere of Ships, andof otber matters 
with may concern the ſame affair. 

So much is likewiſe fignified in the 
Title of the Laws of Oleren,which in the 
Edition annexed to the Cuſtomes of Nor- 
mandy, are called Ordonances Royanl tou- 
chant le fait dels Meve, as alfo Ju gments, 
de la mere , des nef, des Mariners, & auſſi 
des Marchants , & de tout leur eftre, and 
in the Edition ſet out by Peter Garrias Ls 
mantere comme les Maefires ds Navire. The 
manner how Maſters of Ships, Merchants and 
Mariners,ought to regulate and govern them- 
ſelves,according to the Judgements of the Roll 
of Oleron, 

Notwithſtanding theſe Examples - 

ene 
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the uſages of all other Nations, ſome a- 
mongſt us, as take uponthe to determine, 
that co the Juriſdiftion of the Admuralls 
of England, no ſpecial,or certain Cauſes 
do belong; ſo the Lord Hobard, in Audly 
and Jennings Caſe afirms, That their 
Juriſdi&ion is not in reſpe& of any cer- 
rain Cauſes, as the Caules of Tirhes and 
Teſtaments are in the Spiritual Court, 
bur only in reſpe& of place, and no doubt 
but Sir Edward Cook, and others who talk 
ſo much of Altum Mare, are themſelves 
perſwaded, and would per{wade others, 
co be of that opinion bur it is apparent, 
char it is not the place only , but the na- 
tureof the Caſe , happening within (uch 
a place, thar makes the Juriſdiction, and 
therefore if a Contra&t of Marriage, or 
a Teſtament be made ar Sea,the Adinirall 
claimes no conuſance thereot , which he 
might do if the place alone were ſuffici- 
ent to give the Juriſdiftion, and fy 
Godfry in his Comment upon the Cu- 
ſtomes of Normandy {aith, that the Juriſ- 
aithion of the Marſhal of France, and of the 
eAdmirall, are limited to certain Cauſes and 
matters, whereupon tt followetb, that they 
cannot Judge, but of things , of which the 
Conuſance telongs wrto them, for their Ju- 

riſditons 


we 
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riſdiRions are not regulated onely by the Ter- 

retory or place , but alſo by the Cauſes and 

matters ouer which @ competent power is 
gramed unto them, And ſo Juſtice Reeves, 

in an Argument in Communt Banco deli- Le#hal & 
vered, that he differed in opinion from 9,;y x," 
the Lord Hobard, and affirmed, that the ſi & «- 
Cauſe as well as the place gave Juriſdi- 
Rion, for it a man upon the Sea do ſeal 
a Leaſe, or an Obligation, the Common 
Law ſhall have che Jurildifion, and not 
the Admiralty,becauſe the Cauſe is not 
Maritime, and this he ſayes agrees with 
the Lord Hohard himſelf in Bridgemans 
Caſe, and Sergeant Calls in his Readings 
doth acknowledge, That the King rules 
on the Sea by the Laws Imperial and the Roll 
of Oleron, aud others, But that is, ſasth be, 
#1 the Cauſes of Shipping , and of Merchants 
and Mariners. And whereas the Sergeant 
ſayth well, and I ſuppoſe no man will 
deny but the Civil or Imperial Laws, 
the Roll of Oleron and others (by which 
I ſuppoſe may be underſtood, the Arti- 
cles of the Inquiſition of Quinborough ) 
are of force in the Admiralty of England, 
For further Illuſtration that there are 
certain Cauſes properly belonging to the 
Conuſance and Juriſdiftion of the Ad- 
maralty 
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The JuriſaiBion of the 
miralty Court of _—_ It may be 
more particularly deduced and (hewed 
from theſe ſeveral, and reſpeRive autho- 
rities, 

And firſt , as touching the particular 
Cauſcs, which may be deduced from the 
Civil Laws, ſome things have becn all- 
ready ſhewed, our of what the Romans 
derived from the Rhodan Laws, and if 
any will be further ſatisfied , he may find 
it perſpicuouſly declared, in a TraQ, De 
Jure & judicto Maritemo,wherein the par» 
ricular Cauſes , not only Civil, bur alſo 
Criminal,concerning Navigation, & Ne 
gotiation by Sceazare ſummarily ſer down, 
with Relation to the Text of the Civil 
Laws, 

And touching the Laws of Oleron, 
which are leſ obvious, it may be obſer- 
ved, that the particular Caſes therein 
are, as firſt 


Touching Sbeps hired for Sea-voyages, and 
therr proceedings tn the ſame. 


1 How Maſters, and Mariners , are to 
b - {atisfied, when the Merchant provides 
not is goods ready, to be laden at the 
tume agreed upon, 


2 How 
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' 2 How the Maſter ought to conſult 
with his Company þcfore he put our of 
the Herbour, and proceed with their agd- 
vice, and what he is lyable unto, if he do 
othervile. 

3 How the Maſter ought to make (a- 
tisfation when the Merchant is preju- 
diced by his lay, in any place, and is not 
proceeding in the voyage. 

4 How the Maſter, in caſe his Ship be 
diſabled by ſome misfortune, may re- 
pair it, or hire another, or if the Mer- 
chant refuſe, what fraight may be de- 


manded. 


Secondly , Touching the ſafe keeprng;, 
and deltuering of goods receryed into 
the Ships. 


: How the Merchant ſhall be ſatis- 
fied if his goods be damnified in the Ship, 
by evill ſtowing, or other bad uſage, and 
how the Maſter and Company may clear 
themſelves, 

2 How the Maſter avd Company are 
lyable unto the Merchant, it any goods 
brought into the port of diſcharge, miſ- 
carry in the unlading by occaſion of the 
Tackling or Cordage which are found 
unkie, Thirdly, 
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Thirdly, Touching the Engaging of Ships 
#&* or goods iu caſe of neceſſity, 


1 Firſt, Whether the Maſter wanting 
means to proceed in his Voyage , may 
ſell,or diſpoſe of the Ship without Com- 
miſhon from the Owners, and how, and 
in whar caſe he may Engage ſome tackle, 
or furnicure of the Ship. 

2 How far, in caſe of neceſſity, the 
Maſter may intermeddle with the Mer- 
chants goods , and if he diſpoſe of any , 
how he is to make accompr, and give fa- 


tisfaction. 


Fourthly, Touching Contributions to be 
made for loſs, upon occaſion of Com- 
mon danger. 


1 Firſt, How the Maſter with advice 
of thoſe in the Ship, or otherwiſe, in ex- 
eremity of tempeſt , may caſt our ſome 
mens goods , to ſave themſelves and the 
reſt, and how average , or Contribution 
15 to be made, 

2 How the Maſter in the tempeſt 
cuting down his Maſt, and caſting it over 
Board to ſave the Ship and goods, ought 

ro 
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to have ſatisfaction from thoſe whoſe 
goods were ſaved. | 


Fifthly, Touching damages done by , or 
betwixt ſeveral Ships, | 


Firſt, How and in what manner the 
Damage is to be born when a Ship ſailing 
into a Port bruizes or breaks another 
Ship riding there at Anchor, 

Secondly, How it two Ships riding at 
Anchor in a Haven, and the warer being 
low , the Maſter of the one obſerving 
ſome danger from the Anchor of the 
other, may give notice thereot to rhe 
Maſter of char ſhip, and if he negle& to 
remoye it, may cauſe it to be done by 
his own Company, and it he be hindred 
therein, and damage done, what repara- 
tion may be recovered. 


Sixthly , Touching the charge for Inr11g 
of Pilots, and thetr duty. 


1 The Maſter being bound by Char- 
cr-party to pay Pilotage,in what places; 
and how far he is bound thereunto. 

2 How far the Pilot is liable ro make 


arisfaction of rhe ſhips miſcarriage un- 
D Jon 
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der his charge,and whether he be bound 
when he hath brought her into the Har- 
bour , it ſhe miſcarry by miſplacing 
there, 

There be many other Caſes contained 
amongſt theſe Judgements of Oleron, bur 
theſe may ſuffice for our purpole. 

As. the Roll of Oleroz doth contain 
Judgements or Verdi&s eſpecially in 
Civil Cauſes, which did bclong to.Ma- 
ritime Judicature,ſo in the Inquiſition at 
Luinborough are preſented matters Cri» 
minal, and Offences concerning which 
antiently inquiry hath been made in the 

Admiralty. Juritdition , which may be 
reduced into thele heads, as 


Firſt, Offer.ces #gainſt the King aud 
Kingdome ; as 


8 Of ſuch as did furniſh the Encmy 
with Vituals and Ammunition, and of 
{uch as did Trafhick with the Encmies, 
without ſpecial Licence, 

2 Of Trayrors goods detained in ſhips, 
and concealed trom the King. 

3 Of Pirats, their Reccivers, Main- 
tainers and Comforters. 

4 Ot Murthers , Man-ſlaughters, 

Maymes, 
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Maymes, and Pety-felonics, commuted 
in ſhips, 

5 Of ſhips arreſted for the Kings ſer- 
vice,breaking theArreſt,and of Sergeants 
of the Admiralty who tor money dil- 
charge ſhips arreſted for the Kings fer- 
vice, and of Mariners who having taken 
pay run away trom the Kings ſervice. 


Secondly , Offences againft the Publick 
good of the Kingdome 4 as 
1 Of ſhips tranſporting Gold and 
Silver. 

2 Of carrying Corn over Seca with- 
out ſpecial Licence, 

3 Of ſuch as rurn away Merchan- 
dizes or Viauals from the Kings Ports, 

4 Of Foreſtallers, Regrators , and of 
fuch as uſc falſe Meaſures,Ballances,and 
Weights, within the Juriſdi&ion of the 
Admiralty, 

5s Of ſuch as make ſpoil of wrecks,ſo 
thac che Owners coming withina year 
and a day cannot have their goois. 

6 Of ſuch as claim wrecks, having 
neither Charter nor Preſcription. 

7 Of Wears, Riddles, Blind-ſtakes , 
Water-miils &c, whercby (hips or men 
have been loſt or endangered, 
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8: Of removing Anchors, and cutting 
of Buoy-Ropes. I 
Of ſuch as take Salmons at unſca- 


ſonable times. | | | 
1o Of ſuch as ſpoyl the breed of 


 Oiſters, or dreg for Oifters, and Muſſels , 


at unſcaſonable times. 

'11 Of ſuch as fiſh with unlawfull 
Nets, 
' 12 Of raking Royal Fiſhes, Tz. 
Whales, Sturgeons, Pugpoiles, &c. and 
detaining the one half from the King, 


Thirdly , Offences againſt the Admiral, 
the Nety, and Diſcipline of the Sea. 


* n Of Judges entertaining Pleas of 
Cauſes belonging to the Admiral , and 
of ſuch as in Admiralty Cauſes {ue 1n 
the Courts of Common Law , and of 
ſuch as hinder the Execution of the Ad- 
mirals proceſs. 

2 Of Maſt-rs and Mariners con- 
tempruous tothe Admiral, 

3 Ot the Admirals ſhares , of Weifs 
or Derclids,and of Deodands belonging 
to the Admiral. FY 

4 Of Fletſon , Jerſon,and Lagon, be-= 
longing to the Admiral, 


s Of 
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s. Of ſuch as, Freight Strangers bot- 
toms, where Ships of the Land may be 
had art reaſonable rates. ; 
6 Of Ship-wrights taking+ exceſſive 
wages, | | 
7 Of Maſters and Mariners taking ex- 
ceſſive wages. 
8 Of Pilots,by whoſe ignorance ſhips 


have miſcarried. 


. 9 Ot Mariners forſaking their ſhips. , 


10 Of. Mariners Rebellious ,. and dif- 
obedient'to their Maſters, '' (© 

I# the ſame antiene Book 'of 'the Ad- 
mtralty rhere 1s a Copy ot;a-more an- 
ticat Enquiry touching AdmiralCaules, 
whercin ſpme, thiogs relate ta, Conſtitu- 
tions made by King Richard the firſk ar 
Gremesby, (viz.,) that ſhips arreſted for 
the Kings ſervice, breaking arreſt, ſhall 
be confiſcated to the King ; and by King 
Jobn at Haſtingv ,- That no private man 
ſhould appropriate to himſelf the benefir 
of any (alt warers,by Meers, Ridles, and 
the-like, and chart the ſame ſhould be 
pulled down. 

And the fiſhing cryed common to 11! 
people was likewiſe ordered by King 
Jobs. 1 

This may ſuffice ro confirm that there 
D 3 WCTre 
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were certain ſpecial Caules , both Civil 
and Criminal , which did antiently be- 
long and properly to the Conuſance of 
che Admiral, and to (ſhew that his Jurif- 
dition was not wholly confined ofely ro 
the Seca. 


_— 


— ———_— 


Aſſert.4 That the Furiſdifion of the Ad- 


miral of England, as it is grant- 
ed by the King , and is uſually 
exerciſed in the 4dmiralty Court, 
may confiſt with the Statutes 
and Laws of this Realm. 


| Br it appears by anticnt Record of 
the time of King Edward the firft , 
De ſupertoritate Maris, That it was ac- 
knowledged by the Depuries of the Par- 
liament of Exgland, and of divers other 
Nations , That the Kings of England 
time out of mind injoyed the Dominion 
and Soveraignty of the Englrſh Scas, by 
preſcribing Laws ahd Statutes for the 
preſerving Peace and Juſtice, and by cx- 
erciling all kind of Authorny in matters 
of Judicature.and all other things which 

may 
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may concern hisSoveratghty in the ſame» 
which being granted , tus power to de- 
pure a Magittrate or Officer to thoſe pur- 
poſes, with to much ot his authority as 
he (hall think fir,cannot be denied, 


Secondly, That the Jurifdiftion and - 


power granted by the King in his Letters 
Patents to the Admiral , 1s agreeable to 
Commiſſions antiently granted , and 
which bave been paſicd from time to 
rime by the Kings lcarned Counſel, and 
by the Lord Chancellor, or the Lord 
Keeper for the time being, who have 
thercunto ſer the Great Seal : and that 


the authority and Juriſdition of the Toms c.6, 
Conſtable and Marthal is defigned by #-:27. 


S* Edward Cook , by referring to Grants of 
thoſe Othces antiently made by many ſe- 
veral Kings, with exception onely to one 
irregular precedent, in the time of King 
£:ward che fourth. . 
Thirdly, That Mr, Seldex ſhews , that 


all che Patents of the Office of the Lord , 
Admiral, from the beginning of Queen « 17. 


Mary's time to the time of King Charles, 
have been conceived after one and the 
{ame ſorm and tenor, as of Edward Lord 
Clint nafterwards Earl of Li-colnyunder 
King Pbilep and Qucen Mary , cf (barles 

. Þ 4 Howard 
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The Juriſdifiion of the 
Howard Lord Effingham, afterwards Eatl 


of Nottingham , under Queen Elizabeth , 


of (barles Duke of Tork, after King 
Charles, under King James,and of George 
Duke of Buckingham, under King James, 
and King Charles,to which may be added 
the Patent of Alger-on Earl of Northum- 
terland under King Charles the firſt ,* and 
of James the molt Illuſtrious Duke of 
York under King Charles the Second. 
Fourthly, That the Lord Admiral 
and his Deputies proceeding according 
ro hisCommiſſion,ts expreſly allowed by 
King Pkz/zp and Queen Mary,where they 
by a Statute reſtraihing the exportation 
ot Corn without Licence, make a ſpecial 
proviſion , That that Ai ſhall not be pre- 
judicial or burifull to the Lord Great Adna- 
ral of England, for the time betxg , or to 


the King and Queens Majeftzes Juriſaiiten 


of the Admiralty, tut that the ſaid Lord 
Admiral or bis Deputies ſhall exerciſe, uſe 
and execute all kinds of Juriſditzon belong- 
ing to the See acitrding to bis or therr 
Coramyſſions : wich corideachbonh it 
ſecms to have been made in reſpe& of 
rizar Statute , ycr it ſhews what rc{pect 
the King and Queen intended to their 
Lord Figh Admiral , their own Admi- 
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ralty Juriſdi&ion in all matters belong- 
ing tothe Sea, and to the Commiſſion by 
them granted, 

Agaiouſt the JuriſdiQion of the Admi- 
ral as is granted by the King, and as itis 
exercized in the Cote, it is pretended in 
general,. Thar ir is not agrecable, | | , 

Firſt, To ſeveral Acts of Parliament, 
Secondly. To divers Judgments, Book- 
Caſes and:Judicial praceedings,to which 
may be added the :Reſolutions of the 
oo Bs upon the complaint of the Admi- 
ral; in Sir Edward (ooks Articult. Admirs- 
ktatis, All which more ſpecially may be 
reducedeethree heads. ” 

Firſt, /Where the Admiral- meddles 
with Contra&s and VVritings concerning 
Sca buſtnefles made within the Realm. 

Secondly , Where he meddles with 
orier things done, within the Bodies: of 
Counrics, and 

Thirdly , With ſuch things as are 
made or done beyond.the Sea. 


The As of Parliament are, Firſt, The ' 


Statute of the 13. cb, 2, chap. 5, which 
reſtrains the Admiral from meddling 
with things within the Realm, Secondly, 
Thar of the 15, of the ſame King,chop. 3. 
which declarcs, that he hath no Juriſdi- 
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Qiion within Bodies of Counties. Thirdly, 
That of 2 Hem, the 4, which inflicts 
penalties on thoſe who ſue or proceed 
contrary to that of che 13 Rich.2.Fourch- 
ly, That of the 5 of Elszabetb, which is 
ended to exclude the Admiral from 
meddling with things done within Ports 
and Rivers, | 
The Firſt of theſe , being more gene- 
ral, may in this place be conſidered, the 
reſt being more particular may, in diſ- 
cufling of ſome orher particular points to 
which they are appliable , be examin- 


ed, 

Thar of the 13 Rich, 2, cþop. 5, or- 
dains, that che Admirals end their De- 
putics ſhalH not meddle of any thing 
done within the Realm , bur only cf 
things done upon the Sea, as it hath been 
uſed in the time of King Edward che 


Third. 
Touching this Statute ir may be ob- 


uu ” ſerved what Sir Edward Cook delivers our 


' of Plawdexns Commentaries, That tbe Pre- 
amble of a S\arute is the Key to open the 
meaning of the makers of the AR, and the 
miſchiefs which they 1ntended to remedy ; 
now in the Preamble of rhe Starure it $ 


tuggeſted , that the Admiral had en- 
croacht 
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croachr divers Juriſdi&ions and Franchi- 


ſes belonging to the King 8 other Lords, 
from whence it may be conceived , that 
the Parliamenr inrended only to reftrain 
him from medling in his Courts with 
ſuch ctiings within the Realm, wherein 
he had encroachr upon the Jurifdition 
of che King and other Lords,which whae 
thoſe things were, ir doth no wayes ap- 
pear; bur it cannot be imagined or rea» 
ſonably conceived ,, that it was intended 
the Admiral ſhould be debarred from 

roceeding in Cauſes of Navigation and 

cgotiation by Sea , which never did 
belong to any other Courts of the King 
or other Lords, and were formerly hel 
propet for the contiſance of the Admi- 
ral, and as things were rhen flared could 
not be held encreachments. 

So much may the rather be {uppoſed, 
becauſe the Statute reſtraining him from 
meddling with things done within rhe 
Realm, | only wich things done upon 
the Sea, further adds, according to what 
bath been duly uſed , tn the teme of the No- 
ble Prince King Edward, Grand-father to 
- King, which was King Edward the 
Third. | 
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Sir Henry Spaman writes , that {ome gle. v 


men Admir®+ 


+, , The JuriſdiRton of the - 
men dig, conceive Cauſarum Nauticarum 
cognutionem, & forum ret maritime, quod 

hodie Curtam Admiralitaiis Vorant , ſub 
Edwargo Tertio zlluxiſe; and it is pro- 

bable, that-in that Kings time, who did 

many other glorious things for the good 

of this Nation, the Courr of Admiralty 
received ſome ſerlement, and grew more 
conſpicuous than it was before z bur the 

Juiſs of Conffitutions obſcrved by Mr. Selden in 
=_ the Book of the Admiralty of Henry the 
Firſt, Richard the Firlt, King Jobn, and 
Edpaard the Firſt, do manifcit, that the 

Courr was mucn more antient: and Sir 
Edward Cook, to (ſhew the antiquity of the 

Court of Admiralty to have been long 

before the rime of Edward che Third, in 

whoſe dayes, he ſaycs, that ſome had 
dreamed that it had begun, recite, t he 

15id. 144. antient Recor.! De ſu, *-:oritn'e Maris » 
'before mentioned , and likewile azorner 

_ A Þ cnn aifo by Mr. Seld-n, wherein ir is 

| ſhewed that King Edw. the Third in the 

12 year of his Reign did conſult with all 

his Judges, a4 fem guod retineatur & 
contrnuetur ad ſubatthrum proſe quuttonem 
forma procedendi 'quoadam Domin.s Regis 
O-«. that is, To the end that the form 0 
proceediiins at the ſute of the  Subjef 
| begur 
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begun and ordained by bis Grand-father 


King Edward the Firſt and bis Counſel, for 
retattug and preſerutng the antient S0- 
veraighty of the Sea of England , and the 
Right of the Office of the «Admiralty tn the 
ſame , might be reſumed, and continued , 
touching the correfitng, interpreting , and 
declaring the Laws and Statutes lately or- 
dained for the matntaimng of Peace and 
Juſitce among#t the people of all” Nations 
whatſoever, paſſing threugh the Engliſh Seas, 
and for pumſhing of Offences , ad for gi- 
wing of ſatisfaftion to ſuch as 'were dam- 
nified, which Laws and Statutrs were cor- 
refled, declared, interpreted , and publiſhed 
by King Richard the Firſt King of England 
in bis return from the Holy Land , and were 
intituled Le Ley Oleron tn the French 


Tonoaue: 

Ang it 15 manifeſt, That the Law was 
continued all char Kings time, in regard 
that in the 49 year of his Reign , the ſe- 
leQted Sca-men fox the Inquifition at 
Lurnborough, in the concluſion ſay, That 
touching {ome buſineſſes propofed in the 
Articles of the Inquiſition , they know 
no better adviſe nor remedy than that 
which had been formerly uſed my _ 

| -- Riſe 
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The Juriſdiftion of the 
Riſcd after the manner which is contein- 
ed in the Law of Oleron, 

All which being admincd and dul 
conſidercd,it may be preſumed,thar (i ach 
Cauſes as did originally by Civil Law 
belong ta the Admiralty , and what for- 
ner Klows anticatly ordained for the 
regulating of the ſame, as likewiſe (uch 
as were agreeable to the matters decided 
in the Judgments of Oleron, and what are 
conteined in the Inquiſition taken at 
Fwnborovgb,, in the time of King Edward 
the Third, were within the conuſance of 
the Admiralty Court, and conſequently 
the ſame arc permitted to be tried and 
determined in the ſame Courtby the Sta- 
tute of the x3 of Rech. 2, - 

Touching the Judgments , Judicial 
ARs,andBook-Calcs intended to reſtrain 
the Admiral of England in exerciſe of 
tis Juriſdition as it is granted in the 
Kings Commiſſion , it may be anſwered 
in gener, Firſk, That thoſe Judgments, 
Judicial As, &c. are in Caules of diffe= 
rence in reſp:& of Juriſdition berwixt 
the Courts of Common Law and the 
Admiralty Court, andit is incident to 
all ons , where there is any come 
petition or emulation with others, to in- 

cline 


Admiralty of England Aſſerted. 


cline to that which is meſt to their ad- 
vantage, Secondly, Such Jacgmem $and 
Book- Caſes have been grounded upanthe 
common underſtanding of the Statutes, 
without any notice or reſpe& to the 
Laws of the Seca, or the condition of 
Maritime Cauſes , the circumſtances 
of the places being the chief Rule by 
which hoy have been framed. Third» 
ly, That many of them upon duc exami- 
nation may be found not ſo concludi 
as they are pretended , and altho 
much reſpe&t and reverencebe due to 
Authours , yet we are not bound to be» 
lieve that their judgments arc infallible. 
Fourthly, Thar the Judicial proceeding as 
Prohibitions, being the reſults of the tor- 
mer authorities they may be weighed 
accordingly. Laſtly, Touching the main 
piece , Sir Edward Cooks Articuli Admira- 
(itatts, carrying the reputation of the Re» 
ſolutions of all the Judges rouching the 
martrers therein contcined, it will ar 
that they very much differ from the Con- 
ceſſions of the Judges of the Kings Bench 
1575 and from the Reſolutions of all 
rl Rog the 18 of February 1633, ſub- 
ſeribed unts by them , 1m the i og of 
King Charls and twexty Lords of bus Coun- 
ſel, The 
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* The Juriſdifron of the - 

The particular ahthorities which may 

be colle&ed out of S*.EdwardCooks Notes, 

ro prove that the Admiral of England 

hath no conuſance of things done within 

the Realm, bur only of things done upon 
the Seca, are as followeth, 

Tt 'That inthe 2 X/ch, 2, Hibermeci ſunt 
ſub eAdmirallo Anglia , de fafloſuper alto 
Mars. 4 

2 That the 7 Kh. 2, in an Action of 
treſpaſs brought for a Ship and Mer- 
chandiſes taken away, the Defendant 
pleaded thar he did take them, ex le haut 
eMer', ou les Normans que - la enemis 
la Roy , and it was allowed a good 
Plea. 

3 That Forteſcue who lived in the time 
of Hen, the Sixth ſaith, Sique ſuper altum 
mare extra Corpus Comttatus #3 placito coram 
Admirallo deducantur per teſtes terminarr 
debent. 

4 That Dyer in the time of Qucen Mary 
ſaith, Thar by the Libel in the Admiralty 
Court , the Caſe is ſuppoſed ro com- 
mence ſur le haut mey, (9 intra Juriſdifts- 
nem de P Admiralty. 

To theſe authorities may be anſwered 
in general, Firſt, That whereas ſome of 


them ſpeak of Alum Mare, the Statute of 
the 
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the 13 of &cb.2, hath no ſuch Artri- 
bute, but mentions f1mply the Sea. 

2 That the ſame Auriorities granting 
that the Admiral hath juriſdiction on the 
Sea, do nor declare, much lets conclude, 
that he hath no juriſdigion elſewhere: 
And as to the parciculars, 

r The Authority of 2 Rzch.2. which 
affirms that the /r{þ were tubje& ro the 
Admiral of Ez gland, for a thing done on 
the Sea , mentions not for what kinde of 
thing , and happily it might be tor ſome 
offence againſt thE Crown , or againſk 
the Peace, in offering violence to the 
Kings Subje&s , or the ſubjects of his 
Allies ; andin ſuch Cafes ir mignt be 
underſtood, that he had JurildiGion 
over the Ivih, as over the Subjcs of 

Englard, and other Nations , onely ex- 
tending to, the high Sea; bur it cannot 
from chence be argued , but that if ir 
were a bufine(s concerning Navigation, 
or Negotiation by Sea, he mignt alſo 
have had Juriſdi&ion over the 1r1ſþ, as 
well as over other perſons, not onely 
wper alto, mart , but alſoin other places 
elſewhere. 
2 The Plea to the Aion of Treſ- 
pals , in the 7 Xich, the 2. might be 


good, 
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good, and allowed in two reſpesz 
Firſt, In regard the thing was done 
wticre the Country could rake no no- 


tice , and therefore no Tury by twelve 


men conld be had, Secondly, In regard 
rhe Ship and goods were taken from che 
Kings Encmies , againſt whom no Iref- 
paſs could be committed , becauſe chat 
ro offend thcm any waycs was lawfull ; 
andin that reſpe& the Plea might have 
been allowed, although the Ship and 
Merchandiſe had been taken in a Port,or 
Navigable River. 

3. Whereas Forteſcue ,ſayes, that 
things done upon the high Sca, proſccu- 
red before the Admiral, ought ro be de- 
termined according to the Proofs made 
by Witneſſes, and no more, Sir Ed- 
ward Cook affirms , Thar it proves by cx- 
preſs words chat the Admiralty is con- 
fined to the high Sea: Forteſeue having 
given reaſon tor Trials by Jury , when 
rhe Neighbourhood of the Country 
could rake notice of the buſineſs, Grants 
that for things done in other places , the 
Law of the Kingdome doth allow of 
proofs by Wirneflcs, as in Cauſes com- 
menced before the Admiral for things 
done on the high Sca, and likewiſe be» 
forc 
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fore the Conſtable, for things done be- 
yond the Sea z ſo that it is evident he 
doth no more expreſly confine the Ad- 
mirals Juriſdiion to the high Sea, than 
he dech the Conſtables to places be- 
ond the Scaz ir being notorious that 
is Juriſdiftion extends to Deeds of 
War, and Arms within the Land 5 as it 
will be proved that the Admirals Ju- 
riſdiftion likewiſc to matters of Na- 
vigation, and Negotiation by Sca, 

4 Touching the Authority of Dyer, 
that by Libel in the Admiralty Court, 
the Caſe is ſurmiſed tro commence, Sur 
la haut mer, &#c. It may be anſwered, 
that the Libcls in the Admiralty, ſome- 
times (as the bufineſs falls out) declare, 
Super alto mari & infra juriſdittonem Cu- 
712, but ordinarily Caules are laid onely 
intra fluxum & refluxum Maris & Juriſ- 
<> S10n:m Curtayand generally the Caulcs 
are no otherwiſe deſcribed , but A con- 
tra Bun cauſa cauili, © Maritims, 
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Aſſert. 5 That the Adwnral of England may 
' bold Conuſance of ContraGis, and 
.. Writings made at Land, touching 
1: buſineſs of Navigation and 

7 Irade by Sea. 

[ 
IDY an ancient Record in the Black 
: book of the Admiralty ( of which 
rorerpen Mr.Selden takes notice ) it appears, that 
B6.p 25. as ordained by 'King Edward the 
v.5$7- fixft, and his Lords, at Haſtings, Que 
comment divrs Srigneurs avorent fran- 
cheſes,8c. Tat although di ers Lords bad 
«ters Franchiſes totry Pleas tn Poyts , yet 
that 1either their Steward:,nor Bajliffs [bculd 
ol any Plea , if it concerned Merc' ant or 
p7 araner » as well for matter of Fatt, as of 
ps, Obligations,and othey D.ed\, which 
althaugh it extends onely ro inferiour 
«Lords,yet it may be ſaid,that it was done 
in favour of the Admirals JuriſdiRion , 
in ſuch matters. 

Secon:ily , by Commiſſions from time 
ſogtme Granted by the Kings of England, 
corhe Admarals,power is given, A1 cogneſ- 
eenunmy(7 oo buld the Conuſance of (harter- 
parties » 
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parties, Policies of Aſſurance , Bills of Bot- 
tomry, Bills of Lading, and of Sale of Ships. 

Thirdly , The Cauſes and Sutes ari- 
ſing by occaſion of buſineſſes contained 
in tuch Writings have in all obſervable 
times and places been held to be Mari- 
time, andthe Conuſance of them hath 
beenal!'owedroMartimCourts,as it hath 
been before fully (hewed ; and it may 
be further conſidered, that ſuch Con- 
tralts and Writings have their Original 
from ancient Maritim Laws, & are both 
In names and nature,things torcin to the 
Laws of this Realm: Andio much may be 
gathcrcd from the order whuch weſi ob- 
{crverh in his Book vt Preftdents, where 
aicer the form. of Dceds and Contracts 
Proper to the Common Law, he handles 
thole whicn concern Mercnandizing and 
Trade by Sea, as hings of a diſtiaQ and 
ſeveral nacure. 

Touching the particulars, Firſt,Char- 
ter-partics ſeem to have been derived 
from the Rhodtan Laws, by which it 
was proviacd, Si quis na.em conduxertr, 
trſtruments con{ignata ſanto, If a-y man 
ſhall hire 8 ſhip, let there be Writungs drawn 
and ſealed thereupon, | 

Thcreis likewiſe mention of Chartcr- 
B 3 part:-s 


4 
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Lex Mer- 


cal, Þ.1, 
CaÞ 21, 


The Juriſdi#ion of the 
Charter-partics in the Role of Oleron, 
and in the Freach later Ordinances , 
made for the reglement of the: Admi- 


'ralty of France , and it is ſuppoſed that 


no mention of them can be tound in any 
Law or Statute of this Realm , until the 
32 of King Henry the 8. cap.14., where 
the Conulance ot them is reterred to 
the Admiralty, as irtſhall be hereafter 
(ſhewed. Moreover Malizes confirms, 
that anciently in Charter-parties it was 
expreſt, That the Contents thereof ſhould be 
underſiood according to the Law of Oleron 3 
and at this time rhero are Clauſes uſu- 
ally inſerted into them, enjoyning, That 
the Merchants beſides the payment of 
Freight , ſhall make allowance for Pr:- 
mage, Aterage and Pettelodmenage, things 
no where occurring in the Books of 
Common Law , and anciently determi» 
nable by the Law of Oleros. 

Secondly, Policies of Aſſurance are 
grounded upon the Civil Law , which 
allowcth an Aion for the undertaking 
a hazard which is doubtfull, for reward ' 
or conſideration firit given, which is 
commonly- called a 7remio, they are of 
later Civilians called Sponſiones Merea- 


P.1 cy Ire, and Aſſecurationes, which Malines 


14 


afhirms, 
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affirms, were taken upin this _—_— 
from the Laws of Oleroz, practiled on 
the Sea coalts of France, bur it is maniteſt 
that now they are likewiſe in uſe in 
Vexice, Naples, Genus , Ancona, Spain, 
and Portugal, andin other places where 
the affairs of the Sca arc regulated by 
the C:iil Law, the Conſolato, and Laws of 
Oleron, 

Thirdly, Bills of Botromry, when an 
Owncr, or Maſtcr vt a Ship, ro furniſh 
his Voyage, takcs up moncy upor' Cx- 
traordinary intercſk ro be paid when 
the Ship arrives ac the Port appointed, 
and thereby engages his Ship for the 
performance of the ſame, are grounded 
on the ancient Gyectan and Roman Laws. 
Jultus Pollux, a leamned Expolitor of 
rearms, or words ulcd amongſt tlic 
Grectans, calls a Bill of this kinde, 


55 


vauTuGy ovyyeaÞiv , gud de rautico fencre D.lib tits 


cou cripta eſt , 


there are leveral Titles in the Digeſt and 
Code of theCivil Law, and the menies ſo 
lent to be tranſported ar the hazard of the 
Lender,in the Civit law is called Pecuz44 
trajefitia, of which Salmattus , Pecunts 
trageflitza dicitur , que trans mare vebenda 


of which zauticum f@nus , - lib. 4. t, 


D. Uſaris 


accipitur, ff uſure [ue x pats in eam pren- oy s, 
L | 


nam 
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The Jariſd:8on of the 
mam preſiantur, Maritime, & nautic® 
dicurtur, 

Fourthly , Bills of ſale of Ships are 
made conformable ro Maritine Laws ; 
foras Wet in his Preſidents delivers the 
form, jt is in ſuch Bills of ſale expreſt 
and declared, Thar he that ſells the 
Ship, bindes himſelf,bis Executors, and 
Adminiſtrators, the ſaid Ship ſo bar- 
gained and ſold, to warrant and defend, 
againſt all men,tor one whole year, and 
a day, according tothe Law of Oleron , the 
danger of the Sea , Fire , and Enemies, 
onely excepted, 

Theſe things being cenſidered, it may 
be thought reaſonable , that ſuch Con- 
tracts and Writings bcing grounded 
upon the Civil Law, the Laws a- 
mong(t Merchants , and other Maricime 
Laws, the Sutes ariſing about the ſame 
ſhould rather be determined in thoſe 
Courts, where the proceedings and 
Judgements are according to thoſe 
Laws,then in other Courts which take 
no notice thercof. 

For the reſtraining of the Covrt of 
Admiralty from proceeding in Sutcs 
ariting from ſuch Contratts and Wi ri- 
tings made at Land , although the bu- 


ſineſles 
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 niſſes therein contained , are to þe per- 


formed ar Sea, amongſt the Authorities 
cited by Sir Edward Cook , there may be 
intended appliable to this purpoſe , Firſt 
the AR of Parliament of the 15. of &- 
chard the 3, Chap. 15, Secondly, ſome 
judgements given , and Prohibitions 
granted in the Courrs of Common Law, 
concerning caules of this fort, commen- 
ccd in the Admiralty. 

Touching the Statute of the 15, of 
Richard the 2. Chap. 34. which 1s the 
ground of the main ObjeQions againſt 
the Admirals Juriſdiction , it-may be 
conceived , That whereas thar of the 13. 
Chap, only in general reſtrains the Ad- 
mirals from medling wkh things done 
within the Realm, and allows chem ro 
medgdle with things done on the.Sea, 
that is relating to the Sea, This Statute 
was intended to declare more expretsly, 
both in what places , and in whar mat- 
ters they ſhould not meddle , And 
rouching the places, in regard the word 


ST: 


Realm, as Sir Edward Cook obſerves, 1n 8 Hy 'Ittlewn 
general ſence extends to the Sea within the Setl. 43. 


Kings Domintons, as well as to the Land, de- 
clares the reſtraint, to be only within ihe 
bedies of Counties, And it may be {up- 


poſed 
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The Juriſ difison of the 
poſed that-he intended a difference be- 
ewixt the Bodies and the Extremities or 


bounds of Counties , as the Starute of 


the 3. of Edward 1. makes a difference 
berwixt rchings done withen the Sbires, and 
things done within the Marches, and Boy» 
wp þ Sheres , whence the Statute ot the 
5. of Elizabeth, Chap. 5. allows to the 
Admirals Juriſdi&ion » as the main Sea, 
ſo alſo the Coaſts of the Seca , being no 
res of the Bodies of any Countics of 
the Realm, and in that reſpe this Sta 
rute ſpecially exceprs from the Admi- 
rals Juriſdition , the Conuſance of 
wreck of Sea, as happening on the Coaſts 
or Shores of the Sea, out of the bodics of 
any Counties, ſo that as to the place, or 
Territory/of the reſtraint, this Srarure 
declares it ſtreighter, than that of the 
13, of Kichard the ſecond. 
Touching the matters, with which 
the Admiral by this Statute is nor to 
medd!e within the bodies of Counties, 


. they arc expreſ5ly declared. Firſt Con- 
\ tratts, Pleas, and Suarrels, Thatis perlo- 


nal AQions concerning ContraQs3 and 
Secondly arc implyed matrers Crimt- 
nal, and the proſecution of them, 


Teuching: che Firik , which concern 
this 
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this Aﬀertion, the words are , That the 
Court of Almiralty bath ne wazney of Conw- 
ſance of any ContraR, Plea, or Quarrel, vi- 
fngenhen the bodzes of any Counties ; But all 
ſuch Contrafts, Pleas , and Quarvels ſhall be 
tried, determined, and remedted by the Cam- 
mon Law, Which _ are fo general, 
that it is pretended, t r to be 
— vac} ger all Coord, "I Wri- 
' tings wharſoever, even of fuch.as.con= 
cern Sea buſineſſes , 'if they be made, or 


written within the Bodies of avy Coun- | 


tries. > 

In anſwer whereunto , there may be 
taken into cohſideration, a General Rule. 
cited by Sir Edward Cook, allowed as he 
ſaies by all Laws, im cooſtrugion of Sta-: 
tur,reſtringenda tamen eſt,ut ceſſante yarione, 
& ipſs ceſſet, cum entm ratio fit antma, 'Us- 
gorque of legis , nou Uidetur legiſtatur id 
ſenſiſſe, quod ratione caret , etiamſi verbo- 
rum generalitas prima facie akiter ſuadeat. 
| And the reafon of this Statute , as may 
be gathered from the Przainble, as the 
Key thereof, was ta hinder the Admi- 
rals encroaching of divers Juriſdi&ions, 
Franchiſes, and Profits pertaining to the 
King; and other Lords, beſides thoſe they 


were 


of | 
rutes, viz. Puanruis lex generalitey loguas p. ; 


-% 
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were wont or ought to bate of right ; by 
which words kl 1s ackno wicdged s (har 
the Conuſance of tvine marters did for- 
merly bclong to that JuriidiQioa 3 And 
not to diminiſh any of ccir Ancient and 
juſt righrs in chings belonging to the Sea, 
which 'are permitted , ang-#llowcd to 
the A.imiral, by tie S:acufe of the 15, 
of Richard 2, and unto which neitizcr 
the Kings Courts, no” rhe Courts of any 
other Cords had formerly betore this 
Stature aay prerence. 

Sir Ed@ard Cork in his Anſwers to the 
r. Objc&ion of t1e Complainr, 8', Ja- 
cobr,ſaith, Chac the Judges acknowledge, 
that of Contradts, Picas, and Quarrels 
made upon the $-a or any part thereof, 
&c, the AJmiral:y bath and ought ro 
have Jurildiction, and thar no Pr<{1dent 
can bc (hevedl , rnar any | rotibirton 
hath been grand for any Contra Plea, 
or Quarrcl concerning any Marine caule 
made or done upon the Seca, By which 
words he implies , that although the 
Admiral had and ougiit to have Juriſe 
dition upon tie Sca , yer it was only 
concerning Marine Caulcs, but if a Con- 
trac, Plca, or Quarrcl were made or 
done upon the Sca concerning any Tere 
rene 


RS a. 
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rene Caule, or matters concerning buſi 
neſſcs of the County , a Prohibition 
m'ght be granted. Now it may ſeem 
worthy of Conſideration, whether any 
Reaſon can be thewed why the Courts 
of Ccmmon Law ought to have cogni- 
zance of Contra, Pleas, and Quarrels 
which concern Terrene Cauſes, or Mat-' 
ters concerning buſineſſes of the County, 
made ur done upon the Seay Yer if 
Contraas, Pleas, or Quarrcls , which 
concern Marine Cauſes, or Matters bc- 
longing to the Sea , be made or done 
within che Bodies of Counties, the Ad- 
miral ought not to have the like Cog- 
nizance, And if no reaſon thereof can 
be ſhewed, how according to the gene- 
ral Rule which Sir Eaward (ook delivers 
rouching the Conſtrufion of Statutes, 
the common Interpretation which is 
made of that of the 15. of Richard 2. 
Chap. 3. by which Contracts, Pleas,and 
Quarrels ariſing within the Bodies of 
Counties , are extended to ContradQs, 
Pleas,or Quarrels relating to Marine af-- 
= » <£an be juſtified, or” reaſon of the 

ule being, Cum Ratio ſit antma. Legis, 
—oatyees. Leſt ator id ſenſiſſe , —— 
troxe caret, etiamſi Verborum generalitas, 
prima facie altter ſu;deat, | And 


62 


Aniic.49. deg renders it in 
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The Jariſdiftior of the 
And that the place only, where a Con- 
tra is made or written, ſhould alter or 
transferr the Juriſdifion ro the Courts 
of Common Law , may ſeem very un- 
reaſonable, for the reaſons following. 
Firſt, for that Contracts, Pleas, and 
Quarrels, being things incorporeal, or 


* matters of right , may more properly be 


ſaid ro ariſe from that, from which they 
are cauſed, or occaſioned , than trom the 
place where they happen ro be made, 
and ſo Contrads, Plcas, and Quarrels 
occaſioned by the buſineſſes of the Coun- 
ty,-.may be ſaid ro ariſe within the Body 
of the County , and Contradts, Pleas, 
and Quarrels occaſioned by the buſt- 
neſſes of the Sea , may be {aid to ariſe 
from the Sca, in whar places ſo ever they 
happen to be made, or Written, So ir 
is properly ſaid , Ex faflo jus oritur, & 
attto oritur ex delito. Becauſe the Law 
reſults from the tat, and the Aion 1s 
occaſioned by the fault. So where the 
Juriſdiion of the Admiral of Fraxce, is 
laid to be, pour le = de la Mer, Mr. Sel- 

LAUN, 06 cauſam aliquam 
a re maritima ortam , and Salmattus ( as 
before) {airh, uſare propter pecuntam tra- 
jetitiam preſiande maritime & nautice 
wVWantur, 
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Lorantur » ett numms in terris dantur, 
Secondly, that the end of a Contract, 
being to have {omething performed, and 
Pleas and Quarrels are occaſioned by the 
non-performance , or ill performance of 
the ſame , The place of performance is 
more conſiderable, than the place where 
the Contra was made, cr written ; So 
#lp.ana famous Roman Lawyer ſaith, 


Mulier extgere dotem tlic debet , ubs mari- 1. exigere, 
tus aomiciluum babet , non ubi inſlrumentum Fon Tm 


dotale conſeriptum eft, nec entm 1d genus 
contraflus eft , ut tam eum locum ſpetiayi 
oporteat, in quo inſlrumentum dots alum ef, 
quam lvcum domicilis , in quem muliey per 
conditionem matrimonitt rediturg erat , When 
s Dowry is tobe reſtored to a Wife, after ber 
Husbauds death or dtyorce , it & not to be 
eſtimated , according to the value of thi 

where the 1nſtrument or deed of the Dowry 


was made , but according to the Valae of the. 
place where the Dowry was to be made good;e 


that w the place , where her Husband li- 
ved, 

Thirdly , for that if the Queſtion be 
whether a Maritime Contra& were 
made or no, it may be determined by a 
jury of the place, Bur it the Plea or Sute 
be (as moſt commonly ir is) wWhemer 
the 
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the Contra@ be performed , or not per - 
formed, it cannot be derermined bur 
upon proofs, made from the place of per- 
formance, of which the Vicinage to the 
place where the Contra& was made, 
can take no notice, and therefore ir is 
improbable that the Statute ſhould in- 
tend that ſuch Sutes ſhould be tried, 
diſcuſſed, and determined only by the 
Courts and courſe of Common Law. 
Fourthly, the Common Law is not ſo 
Qri&, bur that according to the nature of 
the buſineſs, it allows Juriſdiction to 
other Courts z For although Promiſes 
and Contracts of money, are generally 
Pleadable in-the Courrs of the Com- 


Dongtis in Mon Law, yer as Brafos writes, cauſe de 


Matrimo- 
nnen, 


rebus promiſſis ob cauſam matrimonit, in foro 
Eccleſiaſtico terminar: debent, quia Cujus ju- 
ris, id, @ juriſaifitons, eſt principale, ejuſ- 
dem erit acceſſorrum 5 And in an other 
place he gives a reaſon for the ſame , 

ta ſemper uidendum propter quid aliquid 
It, vel promittarur, And again, although 
Sures . touching Tenures and Services 
belong to the ſame Courts of Common 


SeF, 136. Law, yer Littleton (hews, That if Tenants 


im Franck Almain, fail to perform divine 
Service , the Lord may complain thereof to 
; the 
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the Ordinary3 and Sir Edw. Cook in his 
Comment thereupon obſerves, that the 
Law doth appoint every thing to be done, by 
thoſe ro whoje Office ut properly appertain*th, 
and ſo ſaith he, the Lord bath remedy for his 
Dtutne Service ( albert it ifjue-out of t:m- 
poral Lands) in foro Eccleſaajtico, by the 
Eccleſiaſtical Court, And certainly if 
what conſtructions are. male of the 
Law, were made of this Staruce, it 
would be more caſily admicted, Thar a 
Maritime Contra, alchough made, or 
written within the County , thould be 
tried before the Judge of the Admi- 
ralty , whole Office 1t is to determine 
Maritime caulcs. 

Thirdly , For the better diſcerning of 
the meaning of this Statute , it is offered 
to conſideration what hath been the 
ſenſe of Parliaments in preceding and 
ſubſequent Stacures ; as firſt in the Sta- 
ture of the Scaple made in the 27 of 
Edw, the 3. in 3 Chap. where it is decla- 
red, That the Mayors and Conſtables of the 
Staple , (hall bave Juriſdition and Eonu- 
ſance within the Towns where the Staple 
ſhall be , of all manner of things touchtg 
the S:aple , which (hall be ruled by the Law 
Merchant , and not by the Common Law of 

F the 
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the Land , nor by the uſage of Cittes, Bur- 
roughs , or ork Ti = if So that all 
manner of Contra&s' and Covenants 
made betwixt Merchant, and Merchant 
or other, where one party is « Mer- 
chant, whether the Contra be made with- 
in the Staple, or without, the Plaintiff may 
{ue his a&ion or Quarrel before the Ju- 
ſkices of the Staple by the Law of the 
Staple, unleſs he make choice to ſuc in 
ſome other place of the Common Law; 
from which may be obſerved, Firſt, Thar 
the Merchants bufineſſes, by the Judge- 
ment of the Parliament, were held ht- 
ter tobe regulated by a ſpecial Lawyuiz, 
the Law-merchant , than by the com- 
mon Laws or cuſtomes of the Countries. 
Secondly, That where Contradts or Co- 
venants did concern Merchandize , or 
matters belonging to the Staple, it was 
not thought mbcecble, to point of Ju- 
riſdition, whether the Contra or Co- 
venant were made within or without 
the precincts of the Staple. 

The ſuſequent Statutes are that of 
the 32 of Hez.$. Chap. 14. which de- 
clares that the Court of Admiralty may 
hold plea of Chartcr-parties3and that of 
the 43 of Elizebetrb, Chap. 12, which 

| hinders 


oe 
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hinders the Courts of common Law 
from medling wich Policies of Aſſu- 
rance, which ewo things are the main 
matters endeavoured to be maintained 
by the Statute of the 15 of Rech. the 2, 
to belong to the Conuſance of the Courts 
of common Law,becauſe they are uſual- 
ly made at Land, within the bodics of 
unties, 

The Statute of the 32 of Hen,8, Ch.14:. 
prohibiting the employment of Forein 
ſhips, ordained, cencerning the ſhipping 
of this Kingdotne , That the Owners , or 
Maſters make their departure fromthe Port 
of London, after the Freighting, or Ladin 
of the Ship, as ſoon as wind and weather ml 
ſerve, according to the Charter-party made 
betwixt the Owner, or Maſter, and the Mer- 
chants, without protrafitng of tame , and alſo 
that they , and every of them to his power, 
ſhall ſce and provide that all Wares and 
Merchardiſes , which ſhall be by the ſaid 
Merchants, and their ſervants brought into 
ary Ship or Veſſel , ſhall be honeftly and «mn 
good order ſaved and kept z Provided al- 
wayes , that if any Merchant firanger , or 
other , finde himſelf gnteved, or dammified, 
by negligent keeping of his Wares , or Mer- 
chanarſes, or by wng — or moon 

2 v 
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of time , iu making of the Voyage , by the 
faid?wucer , bis Maſter, or any of the Ma- 
rir.ers of the ſaid Ship,oiberniſe thas ſhall be 
agreed 1ny wr ly the ſaid (bartey-part) not 
having been le:ten ty mind or weather , be 
ſhall and may bavte his remecy by way of 
complaint, betore the Loxd Admral of Eng- 
laid fer the trme betrg, his Lieutenant , or 
Deputy,agati:ſt the ſard Owners or Maſters , 
who ſhall or may ſummar;ly, and without de- 
lay take ſuch order therein, as lhall be 
thought to therr diſcretions mcſt convement, 
8:.4 accoraitng tonight ar.d juſltcern that be- 
Lalf. It1s truc,that the Cafes expreſt , 
arc for rhe Merchants to recover farti(- 


2&ion for delay, or damage done to 
their goods , according to the Cnarter- 
party trom the Owners, and the Maſters 
of Shipsz and it were very unrcaſon= 
able, if the Maſtcr or Owner having 
ducly performgd their Voyage , might 
not ſeek the like remegy betore the 
ſame Judge againſt the Merchants, nor 
obſcrving the Charter-party , cither in 
not Lading thcir goods within the time 
appointed, or not paying the Freight ac- 
cording to agrecment inthe ſame con 
tained and cxpreſt, the cauſes being 
bi. inde reciprocal, and it being ſome 
time 


on 
In 7 
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times held an abſurdity , Ilud quod 1: 
uno eodemque judicio terminart poteſt , apud 
dryerſos Judices tentilart, 
The Statue of the 43 of Elizabeth, 
Chap.12., declares, That whereas drfferes- 
ces growing upon Polictes of Aſſurance bad 
been ordered by diſcreet Merchants , ap= 
proved by the Lord Mayor , who did ſpeedily 
decide thoſe Cauſes, unitl that of late years, 
divers perſons did witharaw themſelves 
from that arbitrary courſe , and have ſought 
to draw the parizes aſſured, to ſeek thetr 
montes of every ſeveral aſſurers by Sutes 
commenced tn her Mijefties Courts,to thetr 
great charges, and delay, thereupon 1t was 
enafted, that 3 Comm'ſſio, ſhould be granted, 
gruing power to ceriarn Commſſioners (the 
firſt whercot is the Judge of the Ad- 
miralry) to order and decyee ſuch Cauſ' 5, 
ina brief and ſummary courſe, without for - 
malities of pleadings and proceedings. 
Males athims, thac he amongſt others, 
was one who upon experience of the 
great inconveniences which followed 
upon the drawing of tholc Cauſes, to 
the Courts of Common Law, folicited 
the Parliament to paſs chart Act. 
The Legal authorities which may 


meA] be conceived to be intended to debar 


me the 
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the Admiral from the Conuſance-of 
Contra&s, and writings made ar Land, 
touching things to be performed ar Sea, 
or ſuch as (hew that (1nce the making of 
_ — of the 15 of Rich. - Chap. 3. 
and not before, the C of Common 
Law have admitted , **nd held Pteas of 
Charter-partics,of Policies of Aſſurance, 
and declared ſomething concerning Ma- . 
riners wages. Touching Charter-parties, 
it is ſhewed firſt that in the 31 of Hem. 6, 
an Action was brought upon the Statute, 
of double damages, by wilkam Hore a= 

ainſt Jeffery Knton , who had ſued the 

aid * Hore in the Admiralty for four- 
ſcore pounds upon a Charter-party of 


. Freightment of . a Ship of the ſaid 


Jeſfryes , imploycd to go towards 1ſ{azd, 
1n regard , Contratus ile apud novam Sa- 
rum infra corpus Comttatus , & non ſuper 
altum mare faflus, & junfus ſuit  where- 
upon damages were aſſcſſcd againſt rhe 
Defendant to an hundred Marks , and 
colis to 4o l, 

Again, thar in the 28 of Elizabeth in 
the Kings Bench, upon a Charter-party, 
by a Deed indented which was made 
ar Thetford in the County of Norfolk , 
Euangelſt Co:ſtartine ſued Hagh Ghnz, 
for 
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for the breach of Covenant, in not ſtay- 
ing at Muyrel in Spaix ſo many dayes 
as were limited by the Covenant, where- 
upon he was condemned in 500 |, and 
in arreſt of Judgement it being (hewed, 
Thar the iflue did ariſe out of a place 
In a Forcin Kingdome from whence no 
Jury by Twelve men might be had, and 
thar therefore the trial was not ſuffici- 
ent, Sir Chriſtopher #/ra y , and the whole 
Bench reſolved, that the Plaintiff ſhould 
recover 5001, beſides the coſts and 
damapes,. becauſe the Charter-party 
was made at Thetford within the 
Realm, : 

Concerning Policies of Aſſurance, 
Thar in the 38 of Her.$. in a Caſe be- 
twixt Crane and Beil, rouching a promiſe 
made at Dartmouth, That the Ship ſhould 
paſs without raking , which was afrer- 
wards ſurprized by the Spamard upon 
the high Sea, ic was held not determi- 
nable in the Admiralty, for although 
the taking were upon the Sea, yet the 
promiſe was upon the Land. 

Again, that inthe 36 of Elizabeth, an 
Aion of the Caſe was brought in tlic 
Kings Bench upon an Afſumphr, from a 


Policy of Aſſurance , where it was 
F 4 undci 
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undertaken, That a Ship ſhould ſail 
ſafely from Melcomb Regis ry Abbeuil in 
France , the Ship being arreſted by the 
French King in the River of Somme, in the 
Realm of France, and the matter was 
there adjuiged: 1o which may be added 
what S* Ed.Cook deitvers for Law in Dowe 
dates calc, Cum combern le contrat comme le 
pertormancesCc,. when as well the Contraft 
as the. per;ormance of it , 15 nholy done be- 
90d the Sea, aud it ſo appears , the Trial 
fails at the Common Law ; Bur here, ſaith 
he, the Aſſumplit was made at London, 
which is the ground and toundation of 
the Action, and therefore the Trial of 


nec«flity ſhall be there, or otherwilc ir 
ſhall nor be rryed atall ; and the Arreſt 


which is in iſſue is nor the ground of the 


Aion, bur the Aſſumplirz@&c, 
Touching Mariners wages is, that of 
the Book of 48 of Edw, 3. whcre it is 
ſaid, That if a Marincr make a Cove- 
nant with one to {crve in a Ship on the 


Sea, y*tift bis wages be not paid they 


ſhall be demanded in that Court , by the 

Common Law, Nemy per ley Mariner. 
To thele Authorities it may be re- 
plicdin general, that all, but the laſt, 
are grounded upon the commonly re- 
ceived 
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ceived ſenile of the Srature of the 
15. Rich, 2. that the Contra doth riſe 
only there, where it is made or written, 
with out any reſ{pe& ro the nature of the 
buſineſs, and the occaſion thereof, -from 
whence in truth it doth-more properly 


ariſc; And whereas other aQs of Parlia- 


ment tiave in ſome ſpecial points ordain» 
ed and declared achermils; it may be 
hoped that it may nor be held a crime 
unexcnt{able., if a man ſhquld doubt of 
the reatonableneſs of thoſe authorities. ' 
Touching the particulars, As Fuſt of 
the 31, of Henry 6, berwixe Hore and 
Eton, wherein double Dammages 
were given tor ſuing in the Admiral 
Court upon a Charter-party, it is ſaid, 
that the Sure was upon a Charter-party 
of Freightment, for four {core pounds, 
Ir doth not appear chat it was for-the 
freight of the Ship, alchough ir be moſt 
probablc; and it ir were ſo, why the Ma- 
{ker of the Ship ſhould not as well ſue 
tor his freight, by virtue of the Statute of 
the 32, of Hem, 8, as the Merchant by 
vertue of the ſame Statute, might ſue in 
the Admiralty tor dammage done to his 
goods, aboard a Ship, contrary to the 
Chartcr-party , kb any reſpe& - 
the 
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the place where it was made > if norea- 
fon can be fhewed, that Judgment may 
be-rhought not to have been grounded (o * 
much upon reaſon as it was upon the 
common received opinion of the mean- 
_ char Srarute , as it is therein rela- 
ted, quis contratlus ille apad novam Sarum, 
faflus & junRus futt, Touching that of 
the 28. of Elizabeth, whereby Glynn was 
condemned to Conftantine for breach of 
Covenant, in a Cnarter-party, in the 
ſumm of 560. 1. it ſeems a Caſc far 
more reaſonable, rhough ſomething grie- 
vous, becaule it is nor denied , but that 
8 ſure upon aCharter-party may be com- 
menced ar the Common Law , upon a 
penalty, as it ſeems that was, for breach 
of Covenant, in not ſtaying at Hadrill, 
ſo many dayes as were limitred by the 
Charter-party, Only that is thought no 
concluding argument , againſt a ſute in 
the Admiralty for freight grounded on a 
Charter-party 3 Burt whereas when in 
vhe Arrett of judgment, it was alleged 
that the Trial was nor ſufficient, becauſe 
the iſſue did ariſe out of a place in a 
Porein Kingdome, from whence no Jury, 
by Twelve men might be had , Sir Ew. 
Cook ſayes that Sir Chriſtopher Wray oo 

the 
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the whole bench reſolved , That the 
Plaintiff ſhould recover.coſt, and dam- 


1 mages , becauſe the Charrer-party was 


made at Thetford in Norfolk , within the 
Realm, iris as much as if Sir Edw. Cook 
had ſaid , that whether the ſuggeftion in 
the iſſue, were truc or falſe, tryed by a 
competent, or incompetent Jury, yet if 
the ſute were brought upon a Charters 
party, the Conuſance thereot did belong 
ro the Common Law, and whether the 
former Judges, had proceeded well or 
not, was not material, ſo that what is 


premiſed formerly _— udgments 


and judicial As, in the F: 
from this cale be excuſed, 

And as touching the infinite prohibi- 
tions granted upon ſutes commenced in 
the Admiralty concerning Charter-par- 
tics , there may be ſomething declared, 
and made appear reaſonable hereafter, 
in an other place, 

As tothe inſtances of Policies of af. 
ſurance held tryable at rhe Common 
Law, although by the Statute of the 43. 
of Elizabeth, ir hath been ſhewed , that 
the proceedings in thoſe cauſes at the 
Common Law , were altogether incon- 
venient to thte Kingdome , yet 1n he 

ir 


hap. may 
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Sir Edward Cooks reaſons in Dowdales cale 
for the maintaining of proceedings in 
ſuch buſineſſes, may be applyed to other 
matters, tothe prejudice of the Admi» 
nn ſomething may be ob- 


ſerved concerning the ſame , in Sir Ed- 
ward Cooks reaſons, as firſt , That the 


—- Afſumpſit is the ground, and foundation 


of che Action , and that the Arreſt, or 
Imbargo in that caſe had been no ground 
of an Aion, it there had been no Afſ- 
ſumpſit, neicher coul4 the Aſſaumpſir 
have produc'd an Aftion , if there had 
not been an Arreſt. Bur what was the 
neareſt, and immediate ground of the 
Aion > without doubt, the Arreſt, 
And what was chiefly in queſtion > not 
the Aſſumpſir, for it was taken tor gran- 
ted, that that was done in Lendox 3 bur ir 
was the Arreſt, which (as it was decla- 
red) was in iſſue3 And ir 1s likely that 
the Common Law which intended' a 
Tri! of the Vicinage, intended ir of tho 
thing ur matter which was in iſſuc, ro be 
tried. Bur he further argues, Thar the 
Trial muſt be of neceſſity where the Aſ- 
ſumpſir is made, for otherwiſe there 


; could have been no Trial , ax the Com- 


mon Law, which might have ſavour'd of 
ſome 
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ſome reaſon , If poſſibly there could 
have been no Trial in any other Court, 
bur the Cauſe being Maritime , and a» 
movgſt Merchants,it might more proper- 
ly, have been tricd in the Admiralty or 
in the Aſſurance Court, without © Jurys 
or Trial of ] welve men, by witneſles, as 
Forteſcue acknowledgeth, 

Third'y, touching that of the Book 
of 48. of Edward the 3. where itis ſaid, 
Thar it a Mariner wake Covenant only 
to ſerve in a Ship on the Sea , yetif the 
wages be not paid, they ſhall be deman- 
ded in that Covurr, by the Common Law, 
not by the Law Mariner , the occaſion 
was, that an aQtion of debt being br ought 
at the Common Law , upon an Obliga- 
tion dated ar Harfet ir Kent, whereas in 
truth it was made in Normandy, and the 
conſideration was Service done in Warr 
in France , thereupon one of the Judges 
{aid , That the fumm demanded grow- 
ing due for Service done in Warr , the 
Cauſc ought to be tryed in the Conſta- 
ble, and Marſhals Court ; Another ( as 
it ſeems willing to retain the cauſe) ſaid 
ti athe hired a man togo in a meſſage to 
Rome, although the ſervice were done in 
another Realm, yer what was due by 
covenants 
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covenant , might be recovered in that 
Court ; Another ſaid,if a Mariner make 
a Covenant with one to ſerve in a Ship 
on the Sea , yet it his wages be nor paid, 
they (hall be demanded by the Common 
Law, &c. So that ir is plain it was not 


a Reſolution of the Court, bur a fuit dicy 


as they {ay , and one mans opinion, by 
way of argument to another purpoſe z 
And the ground thereof might be, that it 
it were in iſſue whether ſuch a Covenant 
were made, it might be tryed at the 
Common Law, bur it doth net conclude 
but that if the Queſtion were , whether 
the ſervice in the Ship were performed 
on the Sea, it might more properly be 
trycd.in the Admiralty Courr, 

For confirmation on this point. 

Firſt, To the 4, Requeſi of the Judge 
of the Admiralty to the Lord Chict Ju- 
ſtice of the Kings Bench 12, ns I575. 
Uz2z, That the Judge of rhe Admuralty 
may have and cnjoy the knowledge of 
the breach of Charter-partics made be- 
tween Maſters of Ships and Merchants 
for voyages to be made to the parts be- 
yond the Sea, according as it hath been 
accuſtomed, rime out of mind, and ac- 
cording to the good meaning of the Sta- 

rute 
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tate of 32, Hen, $, chap. 14. though the 
ſame Charter-partics be made within 
the Realm, The anſwer is, Thes is agreed 
apon for things to be performed apon, or be» 
yond the Seas , though the Charter-party be 
made upon the Land, by the Statute of 32. 
Hen, 8, chap, 14. 

Secondly , ir was agreed unto by all 
the Judges and Attorney General betore 
the King and his Counſel , That if a Sute 
be before the Admiral , for Frezght or Mari- 
ners wages , 0r for breach of (harter-parttes 
for Voyages to be made beyond the Sea, al- 
thougb the Charter-parttes happen to be made 
with tn the Realm , and altbough the money 
be payable within the Realm, ſo as the _ 
be not demanded , a Prohibition 15s not to 
granted, Bur it the Sute be for the pc- 
nalty,or it theQueſtion be made whether 
the Charter-party were made or not, or 
whether the party did releaſe, iris to be 
tryed by the Kings Court at Weſtmiafier, 
So that art firſt it be denied upon Oath 
that a Charter-party was made, or a de- 
nial upon Oath ny Har ro which it may 
be added, that it was there further a= 
greed , That if Sate ſball be made inthe 
Court of Admiralty, for building, amending, 
ſaving , or neceſſary vitlualling of 8 Shep, 


againſ 


79 


The JuriſdiBion of the *- 
agarnſt the Ship tt ſelf , and not again} di 
party by name , but ſuch as for his intere 

makes btmſelf a party, 0 Prohibition is to k 


granted , though this be done within th 
Realm, 


<< 
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Aſſert.6 That the Admiral of England ma 
bold Conuſance of things d-ne 

t #n Ports, and Nawigable Rt: 
| --3 vers, as touching Dammages 

| done to perſons, Ships, and 
| goods, Annoyances of the Pub 

| | lick paſſage,and unlawful fiſh 
ing. 


Irſt it is apparent that Ports, and Na 
Þigabi Rivers are places where Ma 
ritime buſincfſes, and cauſcs of diffe 
| | rence concerning the lame, may happen 
[1 as well as on the main Sea ir ſelf, andin 

trath are more proper for ſuch affairs 

than- for any ordinary buſlinefles of tht 

| Land, Portus ( ſaith #lpian) eſt locus con 
S Ape cluſus quo tmportantur merces & exporian- 
fenifp, _ tur, and importation, and exportation o 


E. goods 
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Admiralty of England Aſſerted., B8t 
goods do chiefly concern Navigation , 
and Merchants affairs. | 
Secondly, Flumina nauvigabilia, that is 
navigable Rivers , are of the ſame con= 
dicion and uſe , and iris allowed by che 
Common Law, that every water which 
flows and refloms, is an «Arm of the Sea, and 
Mr. Setden maintains that Navigable Ri- 
vers, are in the Kings ſpecial Dominion, B* Pt 
and Protection , and under the Kingy 3. ., x4 
1 within che Juri{diion of the Admiral : 8. 
for he ſhewing the difference- berwixr 
the Admiral of Fraxce, and the Admiral 
of England, ſaith, the Government of Ri- 
vers, which are in the Dominion of the King 
of France, belongs not to the Admiral of 
France, but tothe ſpectal Juriſd;Aton of thoſe 
who are called the Preſidents or © Maſters of 
the Waters, and Foreſts : for the Publrek Ri- 
vers, as bb affirms, within the lemits of that 
Kingdomeyvel3ng wholly to ano:ber Office, and 
not to tha: of the Admiral , as it doth to the 
Admiral of England, 
ſhir4ly, ic 1s evident by the Judge- 
E ments of Oleran, eſtabliſhed for Law in 
the Admiralry of England, Thar many 
J cauſes arc refolved concerning Damma- 
ges done by one Ship ro another, failing 


12 che River, and for falling foul one up- 
G on 
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The Juriſdifon of the 
on another, in the Port or Harbour, as 
alſo tor loſs done to Merciants goods in 
the Ports of diſcharge, by milcarriage, in 
the unloading , by reaſon of unfit coar- 
dage, and tackling, Ir may likewiſe be 
{hcewed out of the Inquiſttion taken at 
Bur borough, that many things done in 
Ports and Navigable Rivers, arc within 
the Juriſdiftion of the, Admiralty, as 
Ship-wrights taking exceſſive wages , 
removing of Anchors, cutting of Buoy 
ropes, and taking Salmon at unſcaſona- 
ble times, the uling of unlawfull Nets, 
the ſpoyling of Beds of Oyſters, the dreg- 
ging for Oyſters and Muſſclls at unſea- 
lonable times, and divers other matters, 
Againſt the Admirals Juriſdiftion in this 
reſpec arc pretended likewile Statutes, 
Book-caſcs, Judicial Afts, &c, by which 
it 15 endeavourcd to be proved, that che 
Admirals Juriſdi&ion 1s conhned only to 
the high Sca, and wholly excluded from 
things done in Ports , and Navigable Ri- 
vers, whuck are (aid to be within the 
bodies of the Counties of the Realm, 
The firſt Scatute is that of 15. Richard 2, 
which declares, that the Court of Ad- 
miralty hath no manner of Conuſance, 
Power, or Juriſdiftion of any Contra&, 

CC, 


Admiralty of England Aſſerted, 
&c., or any other thing riſing within the 
Bodies ot Counties , <cither by Land, or 
by Water; which later part is fo Gene- 
ral, and uncertain, that according to the 
Ge:icral rule delivered by Sir Edw, Cook 
before mentioned , lex geacraliter loguens 


reſtringenda eft, Oc. tor by the general | 


underitanding of it, as 1t 1s molt genes 
rally underſtood, by the Protcflurs of the 
Common Law , ir doth not only debarr 
the Admiral from the Conulance of 
thoſe cauſes, which he is ſuppoled ro have 
encroached to the prejuilice of the 
Courts of Common Law, bur alſo from 
the Conulance vt thoſe things , which 
they wcre wont, or ought to have of 
rig'\1t, contrary to tie expreſs meanin 
ot tl.e Praamble of that Starute, as al 
thoſc Cauſes which bcetore rhis Stature 
did bclong to the Admiral by the Roll 
of Ol-ron , and rhe Inquiſition at 2uize 
borough, 

Buc ir may reaſonably , and probably. 
be conceived , thac rhe Starure intending 
ror:(train che Admicals Juriſdiction, in- 
tended by the words, Other things tn gene- 


ral, fuch things, about which Ad@tons. 


and Sures ar the Common Law might 
ariſe, And having betore mentioned 
G 3 Contracts, 


@ 
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n The Juriſdifiion of the 
Contradts, Pleas, and Quarrels, where. 
in private perſons migint have an intereſt 
by way of perſonal Ations , did atter- 
wards add other thi, gs ariſing within the 
Bodtes of Counties, intc nding thereby pub- 
lick offences, and ſuch as are againft the 
Crown , as Treaſon, Murther, Man- 
ſlaughter, Mavhemes, Robbery, Treſ- 
paſics vs & armzes, and the like » which 
interprecation , Firlt 1s agreeable to the 
Preamble, which mentions encroach- 
mears upou the Juriſdiftion , &c, per- 


. taining to the King, Secondly , becauſe 


the Scatu:e orlaining that ſuch things 


_ "ſhall be tryed, diſcuſſed, and determined 


by the Laws of the Land, and not before 
the Admuraly ſeems to intend things, 
which might be tried cicther way, as 
Offences 6. char Nature, which done on 
the Seca, might have been tried betore 
the Admiral , and being done on the” 
Land were to be tricd in the Courts of 
Common Law, Thirdly , becauſe the 
reſervation in the concluſion of rhe Sta- 
tute Provides, that nevertheleſs of the 
death of a man, or Mayheme done in 
great Ships, being , and none in the 
main ſtream beneath the Bridges next to 
the Sea, the Admiral ſhall have Conu- 

\ ſances 
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{ance , which being in «he nature of an 
Exception, implies,riiar the things before 
mentyoned in general, were to be under- 


ſtood ot Offences, or matters of the ſame 
nature, and condition. | Y 
Sir Edward Cook where he cites the 
Statute of 15+ Rich, 2, notes, that it was 
to be obſerved , how curious the makers 
of it were, to exclude the Admiral trom 
all manner of JuriſdiHton , wichin any 
Water which :ycth wirtin any County 
of the Realms but if his words be con- 
ſidered, his curiotity goes tar beyond 
them , for whercas tic words of the 
Starure Anciently and generally have 
been reccived , only bencach the Bridges 
next or nigh the Sea , he renders it only 
bencath the Pornts of the ſame Riters, The 
French word Pounts, being eaſily rurned 
into Ports, which Criciciſm might have 
the berrer paſſed, if it might be known 
what were meant by Poinis of Fivers 3 
we underſtand by Po:nts of Laud, ſome 
extreme parts or ends , which in re{p: & 
of the reſl , are of a more accute fizurey 
bur Rivers towards the Sca, ( which way 
the Criticiſm looks ) grow broader , or 
wider, far from any | nmr. acurenr< is; 
Again, we commonly {ay above, or » -- 
G 3 Te IT 


8 


— - 
_————— 
-— - - 


| $5 


The Juyiſdifitonof the 
neath the bridge ; bur if we ſpeak of 
the cxtremires, we ſay behirher or be. 
yond, witiila or without the Lands end; 
belides, whereas the words in that place 
are (Wips tiling in the main fiream of 
Navigable Rivers, 1t may be doubted 
where that main ſtream can be found 
bencach the points of tie River, 

The. formcr reading ot the Statute , 
WUZ. teneath the Bridges , 1s agrecable to 
an ancient E.lition of th;c Statutes at 
large printed 1543. above a hundred 
ycars finacez ſo Ryſtals Abridgement, 
and Poultoxs Colleion of the Sta:ures , 
and is ſo received by Crcmpton: 1n his Jue 
ri{diction'ot Courts, wherc he writes 
of the Admiralty , according to the Sta- 
rures, Ir is further confirmed by a ma- 
nuſcriprt Copy of the Statutes in French, 
inthe Library of Merion Coll. ge in Ox- 
ford, in which are theſe words, Niene 
meyns de mort de omme, de mayheme, en- 
greſſes neifs , eſtanis & 0cerant:s , amy le 
haut fio des graſs rewers tant ſeculament, 

ar-aual: wes pounts, des meſmes les y1uiers, 
& L'n Admiral! £0 uſ. ance, 

The ſecond Statute that may be ap- 
plicd to this purpolc is that of 5 El:24- 
b:ib, (hap.5. which rclating to divers 

things 
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things made offences by that Srarute, or- 
dains, Ih at ail and every of the ſard offer acs, 
done on the main Sea, er Coaſts of the Sea, 
betng n0 part of the bodtes of any Counttes 
of the Realm, and without the Precinf, Lt- 
berty and Juriſuition of the Crnque Ports , 
and out of any Raven or Prer,ſhall be deter- 
mined by the Lord Admural. 

Touching this Stature it may be ob- 
ſerved, Thar the end thereot- was ac- 
cording to the Title,for the maintenance 
of the Navy, and as for a mean to ti1at 
end, for the imploying of Engliſh ſhip- 
ping , eſpecially for 'the bringing 1n of 
Fiſh , for which purpoſe it provides , 
That Wedneſdayes (hould be held Fiſh- 
dayesz That none-ſhall demand'toll of 
Fiſh broughc in SubjeRs ſhips.3 That no 
Herring unſalted ſhould be bought out 
of ſtrangers bottomsz belides, that no 
Wares thovld be carrycd from Port to 
to Port; and that no Wine, nor Woad 
ſhall be brought in but in Exgljb ſhipy, 
of which buſineſſes it might be more fig 1 
for the Officers of Corporate Sca- 
Towns to enquire, than for the Ad- 
miral, which the Parliament under- 
ſtanding, might without prejudice to his 
Juriſdiftion iz other matters except 
G 4 {rom 
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The Juriſaifion of the 
from him touching offences of that 
kinde, the enquiry within Havens and 
Piers. 

Belides, whereas Sir Edw,Cook recites 
the words , That all ſuch Offences ſhall be 
tryed beſore the Admnuralz thc words of 
the Statute are , Lefore the Loxd Admiral 
of England, or bw Lieutenant or Depaty or 
Deputies, and other Juſlices of Oyer and 
Terminer, according to the form of the Sta- 
fute of the 28 Hcn,8, for Cauſes of Piracy. 
So that it concerns not the Admiral in 
his ordinary capacity , bur as he is chict 
in that Commiſſion. And whereas Sir 
Edw,Cock from this concludes , That by 
the Tudgement of the whoic Parlia- 
ment, [nf meas of the Admiral 1s 
wholy confined to the Sea, and Coaſts 
of the Sea, being no parcel of the 
County , how ſtrongly foever he con- 
cetves.it, nndcr favour it is no good ar- 
gument, to infcr from theſe new created 
offences, of which hcis to enquire in an 
cxtraorgivary way, that he hath no Ju- 
riſdiftion 11 other matters, which did 
formerly bclong unto him , cſpecially 
routhing Navigable Rivcrs, of which in 
this Statute thiere 15 no mention, nor Cx» 
ception, 

More- 
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Admiralty of England Aſſerted, 
Moreover, whereas the Judgement 


of che Parliament in this Statute is fo 


confidently urzed for the limiting of the 
Admirals JurildiRion, iris denred, that 
to the- points in queſtion, two other 
Statutes, the one long ſubſequent to 
that of Rrch.,2. the other nor Jong pre- 
ceding that of the 5 of Queen Elizabeth, 
may be raken intro conlideracion. 

The firſt is char of 28 Hen. 8. Chap.n5; 
conccrning the trial of Piracics, and 
other crimes committed within the Ad. 
mirals Juriſdiion , wherein it is de- 
clared , That all Treafons, Felantes, Muv- 
thers, Robbert:s, Confederactes committed in 
or up»n the Sea,or 11 any other Haven, (veel 
or place , where the Admiral , or Admirals 
have, or pretend to have JuriſdifHon , ſhall 
be enquired, tried, heard, or adjudged by 
the Aamiral , and cthers appointed by the 
Kings (ommiſſion under the Great Seal, in 
ſuch Shives and places of the Realm as 
ſhall be lins:ed 8: the Commiſſion: , as if any 
ſuch offence had been committed upon tho 
Land, &c, 

The end of this Statute was, that 
whereas Piracies, and other. offences 
commirred within the Juriſdition of 
the Admiralty, were formerly tryed ac- 


cording 
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The Juriſdifton of the 
cording to, the Civil Law, and Offen= 
ders could be convited onely by con- 
feſfion of the parties,and proots by Wit- 
neſſes, ro reduce the Trial of the ſame 
to the courſe of the Common Law by a 
Jury of Twelve men; by which Sta- 
cute, alchough theMannoer of- the trial 
of Offences were altercd, yet the Li- 
mits of the Admirals Juriſdition are 
allowed to extend not onely to the Sea, 
but to Havens, Creeks and places, 
where the Admiral, or Admirals have, 


' orpretend to have Juriſdiction, And in 


the Commiſſion of Oycr and Terminer 
grounded on that Starute , the places of 
Offences committed ,..to be heard and 
determined before the Admiral, - and 
others, are thus deſcribed, Tam #n aut 

mart, aut altquo ports , rito, Aqua 
dultt, Creca, ſeu loco quecunque mire flux- 
um maris ad plenitudinem, a quit uſtqnque 
primis pontibus Verſus mare , quam ſuper 
littrs marts, & alibt ubicunque 1nfra Jw iſ- 
dittonem noſlram Maritimam , aut limites 
Aamralitatts Regni noſtri , & Domintorum 
moſtrorum : By which words , not onely 
power is given to hear and determine 


* offences in thoſe places z but it 15 like» 
, wile declared that thoſe piaces do be- 


long 


Admiralty of England Aſſerted, 
long to his Majcſties Maritime Juriſ- 
dia10n,and of his Admiralty, 

The ſecond Statute is that of the firſt 
of Elizgbeth, Chap.17. made forthe pre- 
ſcrvation of Spawn and fry of Fiſh,. and 
the remedies thereof being provided, it 
is ordaincd, That the Lord Admiral of 
England , and the Lord Mayor of London 
for the tinie Leing, and all and every other, 
which lawſully bate , or ought to have any 
cor. ſr vationgor preſervation of au) Rivers) 
ſtreams or waters , ſhall have power to_ en- 
quire accordPng to that AR, which;plainly 
ſhews,. that the Parliament then-con- 
ccived, that the Admiral of England 
had power and JuriſdiQion to | Doo 
purpolcs 1n Rivers and Streams, ſalt and 
freth, otherwile , he had not been na- 
med in the firſt place , amongſt vhoſe 
who had.right of conſcrvation of the 
ſame, 

1he Juriſdi&ion of the Admiralty as 
to publick offences and cauſes criminal 
ſince the Statute of 15 Reich.2, hath been 
ſo well ſercled by the Srarute of 28 
Hen. 8. that there can be little occaſion 
of difference touching thoſe matrers be- 
twixt the Courts of the common Law, 
and che Court of the Admiralty ; = 

ir 
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The JuriſdiBion of the 

Sir £dw.Cook having unneceſſarily col- 
leged many other legal authorities 
which may be applied ro maintain that 
by the Common Los the Admirals Ju- 
riſdition did not extend to Ports and 
Navigable Rivers , it may not beamilſs 
to examine the grounds and weight of 
the chiefeſt of chem , which neeia re- 
duced to rwo heads ; Firſt, ſuch as ſhew 
thar Havens and Navigable Rivers are 
within che bodies of Countigg, and that 
the common Law - hath held plea of 
things done in them, Secondly , That 
the Courts of common Law have pu- 
niſhed ſuch as have {ued in the Admi- 
ralty Court, for things done in Ports 
and Navigable Rivers. 

Touching the firſt, theſe Authorities 
might be intended, 

Firſt, That in the time of Edw, the 
firſt, a Replevin was brought for the 
taking of a (hip on the coaſts of Scay- 
borough in the Sea, and carrying her into 
the' County of N., The Defendant al- 
though he pleaded that the thing was 
done on the Sea , was overruled to an- 
ſwer, from whence amongſt other 
chings'S* Edw.Cook makes a ſpecial obe 
(ervation z That whenrthe taking of a 
thing 
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thing 1s youry on the Sea, and partly on 

nd, the Common Law ſhall have 
the Juriſdition. . 

Secondly , That in the time of Edw. 
the 2. It was held , That where one 
may ſee whar is done on one part of the 
water, and on the other, it was held no 
part of the Sea, and that the Coroner 
ſhall excrciſc his office in this caſe, and 
of this the Country may have know- 
ledge, 


1hirdly, That in the 43 of &#w, the 


third, 'fixty Acres of Marſh ground 
over which the Sea dia flow and re- 
flow, were adjudged parcel of the 
Mannor of Brancaſter , belonging to the 
Abbot of Ramſey, and by conſequence 
were within tne body of the County to 
the low water mark. 

Fourthly , That in the 46 of Edw.y. 
an Action of 1reſpaſs being broughe in 
the Kings Court againſt certain perſons 
of Hull, for taking aſhip in the Haven 
of the Town, the Mayor and Bailiffs de- 
manded Conuſance by Charter of the 


King, by which it ” , that the 


Citizens and Burgeſlcs of Hull, ſhould 
not be impleaded , Alttt de traxſpreſſiont- 
bus infra Burgum » quam infrs Burgum , 


which 


9z 


of Courts 


p. 283 
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Furiſdif, 


The Juriſdiftion of the 
which was allowed, and the Haven ly- 
ing within the Burrough , by no 
quence was within the County, 

How far theſe Authorities conduce to 
the —_ of the head propoled, may be 
doubred, bur as to the ground of the 
head irſelf , which 1s ſo much inſiſted 
on, That where the Courts of Com- 
mon Law have Conulance, the Court of 
Admiralty can have no Juriſdi&ion, un- 
der favour it is inſufficient, for in the 
ſame place ſcvcral Courrs to ſeveral pur- 
poles may have diſtin&t Juriſdiftions, 
Robberies and divers other Offences 
committed in forclts, arc proſecuted be- 
fore the ordinary Juſtices, and yer the 
Juſtice in Eyre concerning vert, veniſon 
and other things retains his ſpecial Ju- 


2583, . a ; . 
lib. 2. de Ti(dition. In France as Sanfton writes, 


Eaux & the Lords of maniors adjoyning to Na- 
Forefts art. 


vigable Rivers , have ſeveral rights of 
fiſhing , and other commodirics, by the 
Kings grant or by preſcription, and it 
they be d\{turbed they may have rheir re- 
medies, 'in the Ordinary Courts of Ju- 
ſlice, but as touching the free uſe of the 
Rivers in reſpe& of Navigation , and 
that which concerns the Publique, the 
ſpecial Officers called the Maſters of the 
Waiters, 
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Admiralty of England Aſſerted. 
Waiters,(whoſe Authority it this King- 
dome belongs unto the Admiral ) have 
the charge thereof, and it any Impedi- 
ments be given, or Annoyances done in 
thoſe reſpe&s , it belongs to their Juril= 
diaion and power to ey A the ſame. 
Touching the particulars , and firſt of 
that of the Replevin in the time of Edw. 
1, concerning a Ship taken 1n the Sca,and 
brought into a River, and the defendants 
being over-ruled to anſwer , the Reaſon 
was, as Berry the Chict Juſtice {aid , be- 
cauſe the King would have the peace 
kept, as well by Sca, as by Land , Mr, 
Selder in his notes upon Forteſcue, recites 
the caſe more fully and gives another 3:, 
realon, wiz. That william Crake de Hol- 
tham was ſummoned to anſwer a com- 
plaint of Robert de Beavſe , for taking a- 
way a Ship of the value of 40. 1. on the 
Sa, near Scarborough , to which it was 
pleaded by the Counſel, that the Plain- 
rift did count or declare of a thing taken 
on the Sea , out of any County , So that 
it the matter were pur in iſſue before 
tt Country , it could not be reſolved 
what Sheriff (ſhould ſummon the Coun» 
try , and that the Admiral was appoin- 
ted by the King to hear and determine 
ſures 
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ſures of things done- on the Sea, 8c, 
Whereunto Berry Chict Juſtice of che 
Common Pleas an{wcred , we have a 
__ power throughout all Exgland, 

ur of the power of the Admirals of 
which you ſpeak, we know notaing, nei- 
ther will we aſſign our power to them, 
without commandment from the King, 
touching which you ſhew nothings Ha- 
ward (aid , The place is ſo near, thar it a 
man had killed one there, he ſhould have 
been takenzand brought to'the Land, and 


| hanged, as well as it the fa had been 


commired on the Land z; CMetitrnggam 
{aid more, we tell you that we have 
power of things done on the Sea, as upon 
the Land, and therefore we order you to 
anſwer 5 The reaſon which Mr. Selden 


pu , was becaule in thoſe times the F 


mon Law had Conuſance ot things 
done on the Britith Seca within che view 


_ of the Land, although atrerwards it kept 


its limits, ::fra co- pus comatus , Lea. ting 
the Sea wholly to the Admiral ;, So that ac- 
cording to the Verſe, ſ»mcrimes applyed 
by Sir Edward C ock, Judic's off cum et, ut 
res ita tempora rerum Quererrythe calc ad- 
judger in che crime ot Edw. 4. can be no 


preſident for ſubſequent times , when 
the 
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the Admiralty Juriſdiction was better 
ſcccled; and ſo it falls out with Sir Edw, 
Cooks ablervation upon that caſe , uz, 
That when the taking of a thing is 
partly in the Sca, and partly in a River, 
within the County , the common Law 
ſhall have che Juriſdiction, becaule that 
in later times, it hath been reſolved 
otherwiſe , as in the Mayor of Harwich 
his caſe , which was, That the Vice= 
admiral of Ergland having ſcized a 
Maſt floating on the Sea, cauled certain 
Fiſher-men to draw it to ſhorc at Har- 
chin Suffolk , where the Mayor then 
laiming Admiralty Juriſdiion, like- 
iſe {eized it , for which he being ſued 
n the Admiralty Court of England, 
noved for a Prohibition 3 bur the 
[udges were of opinion that it did be- 
ong to the Admiral of England, and 
lemied a Prohibition, becauſe the 
cizure at Sea, and drawing to ſhore at 
arwich was one continued a& 3 and 
herefore the drawing it to ſhore at Hay- 
ich, gave no right to the Mayor of 
arwich, The like may be gathered 
om a Reſolution #2 communs banc , 
0 Eliza, viz. An Inhabirant of Ply- 
04th , being Owner = a (hip, joyned 
In 
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in the furniſhing and vigualling her , 
and ſent her to 5ca, in which imploy- 
mcntthe Caprain of the (hip by Piracy 
cook a French mans ſhip Izaden with ſalr 
and brought her into Pl::n0uth , and (old 
his fa!t tothe Owner ; whereupon the 
Frexch mcn ſucd the Plimeath-man be 
ing Owner, in the Admiralty Courrt,tor 
the Ships goods, and upon ſuggeſhio 
thad part of the wrong was done upo 
the Land, a Prohibition was awarded 
but attcr a long debate , a Conſulratiorn 
was granicd , becauſe the firſt wrorſf 
was done upon the Sca. 
Secondly, Touching the Corone 
excrcifing his Ofice ( 1n the time c 
Eqw.2.) wan Ari of the Sea , whe 
one might fee what was done on 0 
fide, and on the other ; wherevpe 
Stazdford concludes that by the Co 
mon Law, befcre the Statute of tl 
2 Heji.4.(orrather of 15 of Rich,2,) ri 
Admiral had no Ju:ii{di&ion, bur on r 
high Sca', which onely Authority, fait 
SirEdward(ook, was ſufhicient to overru 
all Queſtions, Jr may be obſerved whi 
was dclivercd in the precedent Caſgh 


I 


. concerning thoſe times; and it. may $4 


further noted whar Mr. Selden writes 
ly) 


1 


Admiralty of England Afſerted, 
cr >the power and authority of the Sheriffs 


Oy-flin choſe times , Seculss priſces antequam 1b 2 c. 14 
acyſummorum Admirallorym au:hortias, fc. 183. 


ſaltifz; ancient times before the Authoriy of the 
{old ob Admirals of England was. ſufficrently 
rhe ſtabliſhed by our Kings, and ſo diſtrnguiſh- 
bed, that the Government of the Sea did 
pholy belong unto them, the Sheyiffs had 
ome eAuthort!y in the Sea adjoymmny to the 
Wpokounty , which did appear tn that they did 
ded xecute the Kings Precepts upon the Sea , 
oz convey the Kings ſhips from one Port to 
TONKnother , through the Seas, nluch was done 
bout the time of Hen. the 3. and of Edw. 
onerihe 1, but 14 ſubſequent times, 16 was never 
1c Beard of, poltquam omnimoda Maris 
phe ultoJia, &&c. after that all manier of 
| ONFuardrg the Sea, 8c. was by our Kings ve- 
"UPOBerre! to the bigh Admiral , ard to them 
.oMla-ly ad their Deputies , which now lelon:s 
t tl nhto them by rnglt u1:queſlronable, In 
) eihich rimes if the Coroner did cxcrcile 
2n tis oftice, where at this time he cannor, 
 {alÞr the rcaſon aforeſaid, it may be 


r,tor 


{tio 


rrrUranted, but no good argument can be 
whtrawn trom thoſe times to the times 
Caſc lowing , when the Admiralty. Juril- 
ay Yon was berrer ſertled, . 
mes Thicdly, The authoricy of' the Marſh 


[ 


- 
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grounds, over which the Sea did flowſ 
and reflow , adjudged to be within the 
Mannor of Brercafter in the time of Edw. 
the z3.whence ir is concluded ro be withinf 
the County,is taken up by Sir Edw. Cook 
upon the credit of Dyer : Bur Sergeant| 
Callis in his Readings cites the Record 
in this manner, Contra Abbot de Ramfeyl 
dequodam proceſſu fafto , terſus diftum Ab+P 
bot, ad otend:ndum quare ſexaginta acraſſ 
Mariſci in manum Domint Regis non aeten 
ſetztri, Ex Abbas reſpo, det quodipſa teneif 
Man ertum de Brancaſter quod ſcituatum eſt 
juxts Mare, & qued eſt itidem Mariſcus 
qui aliquando per Fluxum Maris ninora 
rur , alrquando per Fluxum Mardo auge 
tur,Fc. By which ir is apparent , that 
thoſe grounds were claimed by that 
King, as waſte and flored grounds , anc 
no parcel of the Mannor, which the 
Abbot did juſtife , and howſoever the 
might be part of the County, yer the 
could not be places concerning whict ' 
there might grow any queſtion of Ju 
riſdi&tion , for although they were {ub{* 
je& to flowing and reflowing of the Sea, 
= they were nor either fit tor the ſay} 

ing, nor arriving of Ships3 and adrnupg- 
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ting that ſome thing may be inferr 
froc 
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ow 
' the from thence to prove that places where 
Edw. 1*he Sea floweth may be within the bo- 
:-hin{9ies of Counties , yet irdoth not wholy 
exclude the Admiral from having Ju- 
eant rifdion, by Sir Eaw, Cooks learning, 10 
cordv1f Henry Conſtables Cale , where he 
ſhewerth , Thar ic hath been reſolved by 
the whole Court, that the ſoy] over 
which the Sea doth flow and Far i 1n- 
er le High-water mark, ond the Low- 
water mark , the Land may be parcel of a 
$Mannor of a ſubje&t, and yer it was re- 
iſcu lol ved 3 That when the Sea did flow ad 
lemtadinem, the Admiral ſhould have 


nora | «= coin : 
urifdiaion of any thing done upon the 

Iwge . - 

that arer,berwixr the High-water mark, & 


he Low-water mark , by the ordinary - 
nd natural courſe of the Sea, and when 
he Sca doth reflow the Land may ap- 
cream to a ſubje&, and then any thing 
jone upon the Land ſhall be tricd at the 
,ommon Law , for it is then parcel of 
he County, whereupon he makes an ob- 


Ph ervation , That beyond the Low-warer 
SeaJnark the Admiral alwayes hath Juriſ- 
ſayÞiRion , and betwixt the High-water 


y nark , and the Low-water mark , the 
ommon Law, and the Admiralty 
ave diviſum impertum interchangeably 


H 3 and 


froc 
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and why the ſame ſhould nor hold as 
well in Arms of the Sea, as in the 
open Sea , may deſerve ſome confidera- 
tion, 

Fourthly, The allowance of the 
Common Law of the Haven of Hull to 
be within the Burrough, in reſpe& ot an, 
Action of Treſpaſs dererminable ar the 
Common Law, for the reaſons before 
(hewed in general , it doth nor hinder 
bur that in the ſame place it damage be 
done by one ſhip to another,remedy may 
be given according to the Judgements 
in the Roll of Oleroz, and-loin reſpeR 


of the place, though not of the caule , 


the Common Law , and the Admiralty 
may have cor jurfttum tmperium OCCa» 
ſionally. | 
Secondly , There remain thoſe Au- 
rhoritics which ſhew that the Courts 
of Common Law have puniſhed, and 
reſtrained ſuch as have ſucd inthe Ad- 
miralty for things donc in Havens, and 
Navigable Rivers, as by ations of 
Jouble Damages , . Prxmunirics, and 
Prohibition $ | 
ſouching rhe firſt jt is related, That 
6 Hea,6.Job:n Bur'on in the Common Pleas 
recovered againſt Baribolomew Putt , for 
| doublc 


{ 


Admiralty of England Aſſerted. 

double damages 1400 I. for that the 
{aid Patt had ſucd Burtox in the Ad- 
miralty for cntring and taking away 
three ſhips with Mcrchandiſes and Pri- 
ſoncrs, with torce of Arms» Super 
eAltum maregwhcreas the taking thereof 
was in the Haven ot Briſlol , 1«tra cor- 
pus Comtatus., ; 

Again, That the like, Action 12 of 
Henry 6, was brought by Rubert Cupper, 
againſt Jobn Reywer , who had fuced bim 
in the Admiralty Court for entring his 
ihip in the Haven of Yarmouth , 1afrs 
Corpus Comua:us Norf, 

Secondly, Conc« raing Prxmunires, ut 
is ſaid , That 3B of Her. 6, one was 
brought by Jeb Caſſy, againſt Richard 
Beauchamp , and 7bomas Paunce, tor 
thar' they: {ued him in the Admiralty 
Courr for raki:g, away certain Jewels 
ſuper eAltun. mare, whcreashe topk them 
apud Stratfors- hu 1114 corpus Conttal ws 
Meiddleſexte. 

Again y :Vhat-in the. g of Hen. 7, 4 
Pramunire was. brought for o Sate in 
the Admiralty Court for taking and 
carrying away, Quandan aslculam epud 
Horton Key,a: South Lyun , ivppoling the 
lame to have bccn dore ſuper allum mav*. 
HH 4 Ir 
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It cannot be denied but that theſe 
Authorities eſpecially contain forcible 
Arguments , and fit to fright men from 
ſuing in the Admiralty Court, but how 
resſonable, it may be conſidered, 
Touching the Aftion of double Dam- 
apes ,, in the leading Caſe of Burton a- 
gainſt Put , the mw of iſſue was ( as it 
may be ſuppoſed ) whether the thing 
done in the River of Briſtol , were done 
within the body of the County , and 
eight Terms ( as Sir Edw.Cook relates ) 


. were ſpent in deliberation of the Cale, 


which argues thatthe Judges could nor 
ealily agree upon the ſame , and happily 
the reaſon was, becauſe the Starure of 
Hemy 4. for double Damages , relates 
onely to that of the 13 of R«chard the 
2, chap. 5. and the AQion was layed 
upon that of the x5 Rrchard the 2. 
chap.3. Touching things done within 
the Bodics of Counties, it being not pro- 
per ro exrend a penal Law from one 


.Sratute to another ; and how rightly it 


was {o adjudged , may be berter confi- 
deredz and it may be thought upon , 
why that being a leading Caſe, and 
having received fo long deliberation , 
the Reaſons of the Reſolutions of the 
Judges 
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Judges are no way publiſhed. 


le may be farther noted as to our 
purpoſe, that the taking of Ships in the 
Haven of _— was done with force of 
Arms, which made it more than an or- 
dinary buſineſs, of which the Admiral 
claimeth rhe Conuſance in ſuch _ . 
but was of the condition of thole mat- 
ters which belong unto him onely u 
the Seca; the other Caſes of double 
Damages, for ought appears to the con» 
trary , might be for matters of Co 


committed likewiſe by Force & 
Arms. | 
Touching Przmunires brought for 


ſuing in the Admiralty Court , Sir Edw. 
Cook (aith, Thar they being brought up- 
on the Starute of the 16 of King Kich.2, 
for ſuing in Curtis Romans aut alike, are {0 
evident, and of ſo dangerous a conſe- 


quence, as no application ſhall be made 


thereof, And for the dangerous con- 
{ſequence it is moſt true, for that the pe- 
nalry intended in that Statute extends to 
the impriſonment of the perſon during 
pleaſure, and the loſs of all his goods, 
and of the profits of his Lands during 
lrfez and "an the application which he 
forbears, it may be conceived that his 


meaning . 
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meaning was that the Admiral , or his 
Judge might be made liable rhereunto; 

ut for the Evidence that by Curia Ro- 
mans aut alibt , the Court of Admiralty 
ſhould be underſtood , under hts favour 
it is not ſo clear ; nor if the Statute be 
well conſidered, can it with any rea- 
fon be maintained s the word Alib:, or 
elſewhere in that Statute was in truth 


_ intended of Avigmon in France, or ome 


other place, to which the Pope and. his 
Courr in thoſe times did ' uſually re- 
moves and that Statute being intended 
to exclude the forein authority of the 
Pope , it might be thought neceſſary to 
debar the people of this Kingdome trom 
having intercourſc to the Popes Con- 
fiſtory , whether ar Xome or any where 
ellſez and when the Popes authority 
and his Laws were in force in this Kiny- 
dome, and no way depending upen the 
Crown , the word Al, or elſewhere, 
was heid to extend to Biſhops Courts, it 
they medled with temporal cauſes be- 
longing to the Kings Courts, eſpecially 


if they rook upon them to reverle,'or di{- 


parage Judgements given in the Courts 

of Common Lawz bur how the wordf 

Alitz ſhould be applied ro the Kings 
| Court 
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Court of Admiralty , never relating to 
any Forcin power, and proceedin onely 
by thoſe Laws which are allowed bythe 
King to bein force in thar Court: is a 
m ery beyond any ordinary imagina- 


tion, It may be further nored} that al- 
though. ir be ſaid that the two 'Pramu- 
nires were brought upon fuch. octaſions, 
yer it doth not appear that any Judge- 
ment was given upon cither of them, 
Laſtly , For confirmation and cenclu- 
ſion of this Point, it may be added, that 
before the King and his Councel it was 
likewiſe agreed unto' by all the Jud 
That the Admiral may _ of , and ye4 
dreſs all Annoyances and obſirutitons in Na- 
wigable Rivers beneath the firſt Bridges, that 
are any rmpediment to Navigation and paſ- 
ſage to and from the Sea, and. alſo try all 
perſonal (ontrafls and injuries done there 
which concern Nat igation upos the Sea, and 
that 10 Probibitton 1 to be granted in ſuch 


E aſes, 
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Alt] That the Admiral of England 


may bold Plea of Contra&s, and 
other things done beyond the 
Ses, relating to Navigation 
end Trade by Sea. 


| maintain that the Court of 
| Admiralty may hold Plea of Con- 


2bp.3. tracks, and other things done beyond 


Þ.157» 


the Sea; Ir is alleged, Firſt, Thatby 
an Ordinance made by King Edward che 
firſt, and his Lords,at Haſtings, which is 
EXtant in the antient Book ot Admiral- 


ty , it was ofrdained that Charum Con- 


raft, fc. That every Contraft made be- 
tween Merahant and Merchant, or betwixt 
Merchant and Mariner beyond the Sea, or 
within the flood-mark , [hall be tried before 
the «Admiral, and no wayes elſewhere. 
Secondly , Ir may be taken into con- 
ſideration, Tharſuch buſineſſes amongſt 
Merchants and Seamen, are to be de- 


' termined according the Cruil Law , and 


equity thereof', as alſo according to rhe 
cuſtomes and uſages of the Sca ; Mr, 
Seldex in is Notes upon Forteſcue , ob- 

lcrves 
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ſerves out of Bartolus, Qaod in Curis 


mer,atorum debet judicars ex £quo & bono, 


omiſſis jurts ſolennitatibus , which the 
Admiralty Judges may, and do obſerve, 
bur the Courts of Common Law hold 


they muſt do otherwiſe, Mabzes relates p.,,c.r3, 


an inſtance of a Merchant-ftranger, who 
having ſold Commodities to three ſe- 
veral Merchants of London, took one 
Bond of them all for the payment of 
3001], and one of. them breaking , and 
being impriſoned, he was contented to 
compound with him for the fifch part of 
his Debr, or for 20 1. in lieu of a 10861. 
conceiving him as a third party to be 
liable tor no mores and havipg re- 
ceived that ſumm, gave him a releaſe, 
and afterwards the two other parties 
ncgle@ing to pay him their parts he was 
adviſed to ſue them at the Common 
Law, where he was given to underſtand, 
Thar if a man releaſc one of his debtors, 
who is bound with others, by way of 
acquitrance , they are all releaſed and 
acquitted thereby , which was contrary 
to the rule of Equity, and that ſimpli- 
city and juſt dealing whichis expe&ed 
amongſt Mexchants, which do not ad- 
mit that a mans aftion ſhould you 

e- 


#.1.c.13. 


 ſerved;thatin 
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beyond his intention,, and that a favour 
yeelded ro one in nefeflicy , thould nor 
extend further to his prejudice, in re- 
ſpe of chofe which were in better con- 
dition. ; 
hitdly, tor 


like purpoſe, it is ob- 
ontracts and Bargains , 
betwixt ſuch pzrſons , thoſe (olemniries 
are not required which are neceſſary in 
Deeds at the Common Law , as of {1gn- 
ing, ſealing and delivering, to make 


_Aheir Bills and Obligations of force , 


and the bearcrs of {uch Bills according 
to the courſe of Merchants , ſhall be ad- 
mitted ro demand, and recover without 
Letcers of Atrorney. 
- Fourthly, Ir is conſiderable,rhat Tn- 
ſtruments made beyond the Sea , have 
uſually Clauſcs rclating to the Civil 
Law\andto the Law of the Sea, Malines 
ſhews, That when two or three rake up 
money at intereſt, and all binde them- 
{elves as Principals, generally according 
co the Civil Law and cuſtome of Mer- 
chanrs, every perſon is bound , bur 
for his own part, and therefore, where 
it is intended; that for the berrer ſecu- 
rity , every man ſhould be bound 1» ſol: - 
dum, in the inſtrument et the nn 
there 
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ther is a declaration and renunciation 
made of all privileges, and eſpecially of 
thoſe which are called, Exceptio druiſionts,& 
ordiz1s excuſſiones, and beneficrs Eprſtole 
dre Adriani, In Wweſis Prefidents con- 
cerning Merchants affairs , there are the 
like forms , as where a man obligat ſe be- 
redes (5 Executores ſuos , omnia bona mo- 
bila & immobilia,preſentia & futura, tam 
ultra quam citra mare 3 ubrcunq 3 exiftentta, 
renuncans omnibus & ſingules exceptron- * 
bus, &c.and amongſt the reſt he declares 
the form of a gneral procuration to ſue 
tor D-bts in a Forein Country,wherein 
itis ſpecified that power is given ad Lt- 
belles, Petitrones,C'c, articulos dandum, da- 
trſque reſpondendum, ad Lites conteſlandum, 
& de calumnta Vitandas juramentum , 1m 
animam conſittuentium preſiandum; all 
which arc as ſtrange to the Law of this 
Land, as the places from whence they 

rocecd, 

Fiſthly , For that, as Forteſcue affirms » 
Contracts and Bargains made among 
ſtrangers in another Realm, muſt be 
proved (otherwayes than in the Courts 
ot Common Law ) by witneſſes, which, 
ſaith he , cometh to paſs, becauſe in 
thoſe parrs there be no neighbours , by 
whole 
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whoſe oaths Juries of rwelve men may 
be made, as in Contracts and other 
caſes ariling within the Realm, is ac- | 
cuſtomed to be done, | 

To avoid the Admirals Juriſdicion 
in holding Pleas of Contradts, or things | 
done beyond the Sca,Sir Ed.Coot affirms, 
that Bargains and Contradts ſo made, 
wherein the Courrs of Common Law 
cannot adminiſter Juſtice, did belong to 
the Conſtable and Marthal,tor the Juril- 
di&ion of che Admiral is wholy confined 
to the Sea, which is out of any County3 
whence it may be gathered, that as to 
this point he intends for Authorities 
the Statutes of the 13 of Richard 2, 
which ſets forth che Juriſdiction both' 
of the Conſtables and Marſhals Court, 
as alſo of the Court of the Acmi- 
ralty. 

That concerning the Conflable and 
Marſhal, is as far from the purpoſe, as ir 
was from Sir Edward Cooks thought to 
ive aty addition of power to chart 
Dawn, The A& declares, That to the 
Conſtable and Marſhal it belongs to bave Co- 
nuſance of Contratts , and Deeas of Arms 
out of the Realm , whence it 15 inferred, 
that, therefore our of the Realm, on 

Ad« 
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Admiral ſhall have no Conuſance of 
ContraQs , or matters concerning Navi- b 
ic- fgation, and Trade ; Jr may be berter 

Irgued from that At , Thar as the Par- ' 
on Piament allowed ro the Conſtable and 
gs [Marſhal , Jurildiftion in Cauſes of 
ns, JArms , and Warr, ariſing both within 
le, and withour the Realm , which cannor 
zw ec determined by the Common Law, 
rro flo it did intend Cauſes of Navigation k 
1(- od Trade arifing cither within or be- | 
ed fyond the Scas, to be tried by the Admi- 
ty3 Fal , The nature and the Quality of the 
tro Þulineſs, more Conducing to the point 
ries Þf Juriſdiftion, than the Circumſtances 
2, Þt the place where it happens 3 The Sta- 
ute which allows the Admiral to med-. 
rt, Ble with things done upon the Sea, by 
mi- Fir Edward Coks lcave , doth not confine 

is JuriſJiRion to the Sea, in reſpe of 
and Jy place beyond the Sea, Ir 1s rather 
$ ir Fretended todebarr him trom medling 


113”. 


+ to Fpith things done within the Realm, 
har hich notwithftanding, ir being for- 
the Þerly fhewed , that the Admiral may 
Co- Fold plea of Maricime Cauſes ariſing 


om Contracts made within the Land, 
red, {| may be leſsneedtull ro labour to prove 
the Þat it doth not hinder him from raking 


Ad- I Conu- 


- 
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Comuſance of Sutes concerning Navi- 
gation and Trade,ariling from Contracts 
made and buſineſſes done beyond wel 
Sca. 

The other Authornies which may bef, 
colleted,' ro prove how the Admira 
hath no [urifdiction of things done be 
yond the Sea, arca writ in the Regiſter 
and Fitz Herbert, and a number ot Pre 
hibirions. Y 

Thar of the Regiſter is, If goods be ray, 
ken from an Eng!iſh-man in Sper or be, 
yond the Sea, and the party cannot ob 
rain Juſtice there, he ſhall have a wr1 
of the Sheriff to areſt rhe Bodies of rhe 
off:nders , and to (cizc their goods to rhe 
valuc, which proveth , faith Sir Edwar, 
Cook ;5 that the Admiralty cannor hold 
plea thereof, for that the party hath r 
medy at.the Common Law; That A 
gument 15 as good , as if he had ſaic 
There lies a writ of Wirhernam at t 
Common Law , therefore no Lerrers « 
Repriſalls can be granted in rhe Admi 
ralry. Ir ſtands with great reaſon, thar 
a SubjcQt be ſpoiled of his goods, in anc 
ther Realm, and can have no remedf}; 
there, rhar the party, or the goods belonf;,. 
ging to him, being found within the Juſſaj, 

n{diie 
\ 
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{dition of the Common Law , they 
ould be made- lyable to ſatisfaQtion z 
mend why ſhould it be thought unrealo- 
zble, that upon the like occaſion, it the 
arty , or his goods be found within the 
ri{diion ot the Admiralty , the Sub- 
@ ſhould have remedy chere > Bur this 
urhority concerns not Contrac,or bar- 
wins made beyond the Sea. 
Beſides, how far this writ agrees with 
& Common Law , ir may be conſjde- 
d, in regard, Mr. Selden writes, in\T- 
Mralibus roi: Jarts Munzcpalts, Oc. in 
Ir Courts of Common Law, the Ju- 
Yd:&ion hath been ever held ro be ſuch, 
Far according tothe ſtrict Laws anti- 
tly praftis'd, an Aion could not be 
Jought upon a buſineſs , hapning elſe- 
cre, than within the Kingdome, as tor 
any Agesfince it hath been held, that 

Aion ought to be rejeRed, unleſs 
ground of ir be ariſing from ſome- 
S ng done within the Body of a Coun- 
: And Sir Edwayd Cook recites divers 
horicies ,* by which the ſame 1s main- 
Wn'd as agrecable ro the Common Law. 
t this Law, he allows , where the 
loifings- were totally done out of the 

Jakki, and Implies, that it is otherwiſe, 

Ac [ 2 where 
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The JuriſdiAton of the 
where the Contra is made in © 
' Realm, and the pertormance ought to bÞ 
10 another, tor then (layes he) as to thi} 
preſent purpoſe, ot nece{lity , the Conu 
{ance muſt be where the Contra w 
made , tor-otherwile there can be no tr 
al had at the Common Law , and that 
is moſt reaſonable that it ſhould be i 
becauic the Contra@t is the ground a 
foundation of the debt 3 But now in cafF 
a Contratt be made in partibus exterrs 
tranſmermms, whereby payment or pe 
formance is to be made within tl 
Realm , notwithanding the Contra iÞ 
the grourd, and fourdation , yer the ] 
ri{diciuion tollows the place of payme 
and pertcrmance, and no doubt tor tl 
{ame reaſon , becauſe otherwiſe rhe: 
could be no prerence for a trial, at t& 
Common Law, ſo that the Rule is fr 
med to the building, and not the buildi 
ro the Rule. 
The laſt Argument is, that divers PrÞ 
hibitions have been granted upon ſur 
brought in the Admiralty., for thin 
done in partibus exteris A tranſmars 
and the firſt is as ancient as the 36. 
Hen. $8. But upon what ContraQts, b 
neſſes, or occaſions thoſe ſutes we 
' ground 


n © 
ro bÞrounded, and Commenced , it is not 
tro thfjpecified; and to conclude this point as 
-onyhe former, Firſt, the third requeſtof 
t wahe Judge of the Admiralty in the year 
10 nP 57 5. (41z. ) Thar the Judge ot the Ad- 
hat Jniralty according to {ucn ancicat order 
be ſFnade by King Ew. 1. and his Conncel, 
d angnd according to the Lerrers pacrnrs of 
n cafſſhe Lord Admiral for the time being, 
eris od allowed of ocher Kings of this Land 
r pe$ver ſince, and by Cuſtom time our of 
1 thihemory of man, may have Cognition of 
a&t bl! contrafts and other things ariſing as 
1e ]gyell beyond, as upon the Sea , withour 
menſt or prohibicion , The anſwer ts, that it 
or thi 42rerd upon by the Lord Chief Jujltce and 
theſes Collegues. 
at thh Secondly , All the Judges before the 
s fring and his Councel Ottato Carol; a- 
ildifire&d, Thar if {ures ſhall be commenced 
the Court of A.lmiraly for Contracts 
s PraJc, or other things done beyond the 
1 ſurſea, or upon the Sea, no Prohibition is 
thinÞ be awarded. 
arinf Concerning the Conceſfions of the 
36, ſſudges of the Kings Bench , and the Re- 
» buÞlutions of all the Judges alleged for 
wec Confirmation of the precedent Af. 
andgrtions, it may be nored , That touching 
I 3 tlic 
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'The Juriſdifien of the 
the former , by them are intended cer- 
tain Anſwers of the Chief Juſtice and 
other Judges of that.Bench, ro the Re- 
queſts of the Judge of the Admiralty in 
rhe year 15 7 5. of which mention 1s 
made in the complaint of the Admiral, 
7. Objc&. wherein ir 1s ſet forth , Thar 
the Agreement made in anno Dominz 
1575. berween the Judges of the Kings 
Bench, and the Court of Admiralty, for 
. the more quict and certain Exccution of 
Admiral Jariſdiion, was not obſcrved, 
ro which Sir Edward Cook anſwers, that 
that {uppoſed agreement, had not been 
delivercd unto them, bur having heard 
the ſame read before his Majeſty (our of 
a Paper not ſubſcribed wich the hand of 
any Judge) rney an{wer , that for ſo 
much thereof as diffcrs from their pre- 
ſent Anſwers ; it was againſt the Laws 
and Starures of the Realm, and therefore 
the Judges of the Kings Bench never al- 
ſented rhereunto, as it is pretended, nci- 
ther doth the phraſe thereof agree with 
the Terms of the Laws of the Realm, 

It is r.ot probable that Dr, Dann then 
Judge of the Admiralty would have 
produced ſuch an Agreement- to the 
Jadges betore rac King , bur that he had 
{ome 
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ſome ground for the lame, which being 
ſuppoled,it may as well interr that rhoſe 
Conccſhons were agrecable to the Laws 
and Stacurtes of che Reaim, becauſe thoſe 
Judges dis afſent unto them, as chat they 
did nor afſcnt becaule they were not a- 
grecable to the ſame; And it may as 
well be doubred , whether thoſe things 
whercin thoſe Anſwers at that time did 
diftcr trom the Reſolutions of all che 


Judges in che 8. of King Charls, were 8 cool. 


agreeable to the Laws and Statutes of the 
Realm, as it is confidently aftirm'd , rhar 
wherein thoſe Conceſſions did differ 
trom thoſe Anſwers were againſt the 
ſame, wherein the phraſe of the Requeſts 
and Anſwers is not agrecable ro rhe 
terms of the Common Law is not fo 
much conſiderable , as how the marrers 
therein contained may confift, both with 
Law and Equity, and to that end it may 
not be amils to recite them , as they are 
extant in ſeveral Manuſcripts in which 
are golleed things of thoſe times re- 
markable, both concerning the Eccleha- 
ftical Courts, and the Court of Admi- 
ralty, as tolloweth, 


I 4 12, Of 
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The Juriſdiftion of the 


12, Of <May 1575. 


$ir Chri- The Requeſts of the Judge of the Ad- 

ſt-pl.c. miralty to the Lord chict Juſtice of her 

Sick for Majeſtics Bench, and his Collegues, with 
firs their Anſwers to the ſame. 

pat That after Judgement or Sentence gi- 

Judge of VEN in the Court of Admiralty, in any 

the Admi- cauſc, or Appeal made from the ſame, to 

1 Kequeſ, the high Court of Chancery, it may 
pleaſe them to forbear the granting of 

; any VWrit of Prohibition , c1ither to the 

[| Judge of the ſaid Court , or to her Maje- 

| liies Delegates , at the ſure of him by 
whom {ſuch Appeal ſhall be made, ſeeing 
by choice of Remedy in that way, in 
Tealon he ought to be contented theres 
with, and not tobe relieved any other 
way. 

Anſzer, It is ___ by the Lord chick Juſtice, 
and his Collcgues, that aftcr Sentence 
given in the Delegates , no Prohibition 
thall be granced, And if there be na 
Sentence, it a Prohibition be not ſued for 
within the next term following Sen- 
tence in the Admiralty,Court, or within 
two terms after art the fartheſt , no Pro- 
hubicion (hall pals ro the Delegates, 


Thar 
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That Prohibitions hereatrer be not ; xequef. - 
granted upon bare Suggeſtions or Sur- 


nuſcs , withour ſummary Examination 
and Proof made thereof, whercin it may 
be lawfull to the Judge of the Admi- 
ralty, and the party detendant , to have 
Counſel, and to plead tor the ſtay there- 
of, it there (hall appear cauſe, 


They. have agreed thar _ — of Anſwer. 


the Admiralty, and the party detendant 
ſhall have Gpunſcl in Court,and to plead 
ro [tay , if there may appear evident 
caule, 


That the Judge of the Admiralty ACa 3 Roque 


cording to ſuch an anticnt Order , as 
hath been taken by King Edward the firſt, 
and his Councel, and according to the 
Letters Patents of the Lord Admiral for 
ric time being, and allowed by other 
Kings of the Land ever fince, and by cu» 
ſtom time out of Memory of man , may 
have and enjoy cognition of all Con- 
tracts, and other things, riſing as well 
beyond, as upon the Sea, without let or 
Prohibition, 


This is agreed upon by the ſaid Lord 4u/wer. 


Chief Juſtice, and his Collegues. 


That the ſaid Judges may have and 4 requeft. 


njoy the knowledge of the breach of 
F Charccr- 


The JariſdiFon of the 
Charter-partics, made berwixt Maſters | 
of Ships and Merchanrs for Voyages to 
be made to the parts beyond the Sca, 
and to be performed upon , and bryond 
the Sea, according as it tiath been accu- 
ſtomed time out of mind , :ind according 
to the good. meaning of + Srature of 

2, of Henry 8, chap, 1+. though the 
ame Charter-partics be made within 
the Realm. 

This is likewiſe agreed upon , for 
things to be performed , cither upon, or 
beyond the Seca, tiougih the Charter- 
party be made upon the Land, by the 
Statute of 32. Hen, 8, cap. 14. 

5 Requeſt, That Writs of Corpus cum Cauſa , be 
not dire&ed to the {aid Judge , in cauſes 
of the nature aforc-ſaid, and it any hap- 
pen to be dire&tcd, that 1t may pleale 
them to accept of the Return rhereot , 
with the Cauſe and nor the Body , as 1t 
hath alwayes been accuſtomed, 

If any Wrir of this nature be dire&- 
ed inthe caulcs before ſpecified, they 
are content tc return the Bodies again to 
the Lord Admirals Gaol upon Certt- 
ficare of the cauſc ro be ſuch , -or if ir be 
for contempt or diſobedience to the 
Courr in any ſuch caule. | 

Touch- 
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Touching the Reſolutions of all the 
Judges ,, 8. Carol:, it may be conſidered, 
thar in the prelepce of rhe _ Ma- 
jeſty, and i oy Senn Lords, and others 
of his Majcſties Councel, they were ſub- 
ſcribed unto by all the Judges, (viz. ) 
Thomas Richardſon, Robert Heath , Hum- 
phrey Dawenport; John Denbam, Richard 
Hutten, Willtam Jones, George (rook, Tho- 
mas 1retr, James Weſton, Robers Barkley, 
Francis Crawly, and alto by Henry Maritn 
Judge ot che Admiralty, and William Noy 
che Attorney general, and the Tranſcript 
thcrcot was ordered to be Entred in the 
Regi'ter of the Councel cauſes , and the 
original ro remain in the Councel cheſt, 
18, Feb, 1632, 

Sir Edward Cook concerning the an- 
ſwers and r<iolutions of the Judges, to 
thoſc things which he calls Artzculs (lert, 
3 Jacob \aich , iiat although chey were 
not ciactcd by mc authority of Parlia- 
ment, as the | :2:ure of Articult Clert, in 
the 9. of Edwa. ' 2, was, yer being re- 
ſolved unanimoully, by all rae Judges of 
Ergland, and the B2rons of the Exche- 
quer , they are for macters of Law, of 
highctt authority , next unto the Court 
of Parliamentz3 And it may be thought 
that 


The Juriſa:Aton of the 
that theſe reſolutions of all the Judges 
rouching the Juriſdiion of the Admi- 
ralty , ought to be of no lower eſteem, 
therather for that the unanimity of all 
the Judges to the former , muſt be taken 
' upon the credit alone of Sir Edward Cook, 
bur as to the latter, the Evidence there- 
of doth appear by the joynr ſubſcriptions 
of all betore named , which is likewiſc 
atteſted by Sir George Crook , who was 
one of them, who 1n his reports of Hil- 
lary term 8 Carols, under the title of Re- 
ſolutions upon cauſes of Almiral Juriſ- 
dition , writes that it was agreed, as 
followeth. 

Firſt, if ſute ſhould be commenced in 
— the Court of Admiralty , tor Contracts 
or other things perſonally done beyond 
the Sea , no Prohibition isto be awar- 
ded. 

Secondly , it ſure be before the Ad- 
miral for freight, or Mariners wages, or 
for breach of Charter-partics, for Voy- 
ages to be made beyond the Seas, thou MN 
the Charter-party happen to be made 
within the Realm, ſo as the Penalty be 
not demanded, a Prohibition 1s not to be 
granted 3 But if the (ute be for penalty, 
or if queſtion be made , whether the 
Charter- 
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Charter-party be made or no, or whe- 
ther the Dari did rcleaſe, or other- 
wiſe diſcharge the ſame within the 
Realm , this 15- to be tried in the Kings 
Courts, and not in the Admiralty, 

Thirdly , if ſure be in the Admiralty, 
for building, amending, ſaving , or ne- 
ceſſary Viaualling of a Ship, againſt the 
Ship ir ſelf, and not againſt any party by 
name , but ſuch as for his intereſt makes 
himſelf a party , no Prohibition is to be 
granted , though this be done within the 
Realm. 

Fourthly , although of ſome cauſes 
ariſing upon the Thames . beneath the 
Bridge , and divers other Rivers beneath 
che firſt Bridge , the Kings Courts have 
conuſance , yet the Admiral alſo hath 
Juriſdiion there, in the point eſpeci- 
ally mentioned in the Statute of 15, of 
Richard 2, and alſo by Expoſition, and 
Equity thereof , he may enquire of, and 
redreſs all Annoyances, and ObſtruQi- 
ons, that are or may be any Impediment 
to Navigation , and paſlage to or from 
the Sea, and allo to try perional Con» 
tracts, and Injuries done there which 
concern Navigation on the Sea, and no 
Prohibition is to be granted in ſuch ca- 


les,” Fitthly, 


The Jureſdifion of the 

Fifchly , if any be impriſoned and up- 

on habeas (orpms brought, it be cerrificd, 

that any of theſe be the cauſe of his Im- 

» orgy , the party ſhall be remann. 
ed. 

Subſcribed the 4. Feb. 1632. by all 
the Judges of both Benches, 

Sir George Crooks Reports being pub- 
liſhed by Sir Harbotle Grimſton , arc ap- 
o—_ and allowed as tor the Common 

nefir, by the Judges then being, (viz.) / , 
by John Glyan, Oliier St, John, Eward 
Atkrns, Rebert Nitholas, Caithew Hal:s, 
Hugh Windham, Peter Warburton, and Jobn 
Parker, 

It may be preſumed, thar what ſo ma- 
ny perſons Eminent both for their place, 
and alſo tor their knowledge of the 
Laws, and Statutes of the Realm , did 
ſo deliberately, and cautionfly rcfolve 
upon , and others of like quality have 


. countenanced, ought to be recerved, and 


reſpected as ſufficient Authorities , as to 
thoſe points whereot they did declare 
their Reſolutions , notwithſtanding the 
confidene opinions of any others, exther 
private, or (itgular perſons, to the con - 
trary : And that the Kings Majeſty and 
his Councels approbation bcing added 

there- 
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thereunto, ſhould be of force enough tg 
(cttle all doubts and differences concer- 
ning the ſame , the rather, for that anti- 
ently (as before is ſhewed) the Kings 
England, with their Councel only , hay 
made Conſtitutions concerning the Ad- 
miralty, and that in point of Juri{diQion, 
and it is apparent by the ancient Record, 
ciced both by Mr. Selden, and Sir Edward 
Cook, That the moſt tamous Prince, Ki 
Eiwnard the 3. ( in whole time the Ad- 
miralty received its chief eſtabliſhment) 
in the 12, year of his Reign , did conſule 
and adviſc with his Councel, and his 
Tudges concerning the ſame'; And it 
may ſeem ſtrange , that whereas by the 


Starute of the 13. of Rechard the 2, $te.1,c.z, 


( whoſe Ads are inſiſted upon as the 

reateſt obſtrutions to the Admirals 
Furildigtion ) the Kings Councel alone 
are enabled to decide , what belongs to 
the Conſtables and Marſhals JuriſdiRi- 
on, the King himſelf with his Councel, 
and Judges, ſhould not have as much 
power ming, what belongs to the 


Juriſdiions of his Adonral, 


That 


12? The Juriſaifion of the 


' Aſert8 That the Courts , and Fudges of 
the Common Law , do inter- 
meddle,and interrupt the Courts 
of Admiralty tn cauſes proper. 
ly belonging to the ſame. 


[thereo it hath been Endeavour'd 
to be made appear , Thar the pro- 
cecdings in the Conrrs of Admiralty, in 
the chief points in diffcrence wich the 
Courts of Common Law, may conſiſt 
with the Laws and Statutes of the 
Realms Ir may now be taken into Cons 
fideration, how far the proccedings of 
the Courts and Judges of the Common 
Law, in intermedling with cauſes pro- 
perly belonging to the Admiralty, and 
ig obſtructing the proceedings ot that 
Court, may be juſtified ; By the former, 
is intended their drawing of ſuch cauſes 
by actions of ſrover, and of Treſpaſs, to 
their Conuſance , by the later their dil- 
paraging of 5tipulations, and preſcribing 

the forms of libells in ſuch cauſes. 
The former may the rather be inſiſted 
upon , in tcgard Sir Edward Cook doth fo 
-often, 
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ofrcn, and ſocarneltly in general inveigh- 


againſt the encroaching of the Court of 
Admiralcy upon the bulineſſcs belong- 
ing to the Courts of Common Law, and 
in particular where he chargeth , Ttat 
in the blcfſed time of peace, thoſe who 
belong to that Court, wanting bulineſles 
proper tothat Jurildiftion, docncroach 
upon matrers belonging to the Kings 
Courts, leſt chey ſhould fit idle,and have 
nothing tro doz the like pratice of cn- 
croaching being far more uncxcvlable in 
thoſe, who belong to tie Kings Courts, 
which do alwayes abound wich buft- 

neſles ſufficient tor the ſame, 
Concerniag the Actions of Trover. 
Amongſt the grievances complained of 
by the Admiral, 8 Jacob, Ir ts preſented 
1a the firſt place, That whereas che Co- 
aſance of all Contraqa,, and orher 
things done on the Sca , beloageth to the 
Admirals Juriſdiction , the ſame are 
adc triable at the Common Law , by 
uppaſing the ſame to have been done in 
beap-ſide, or ſuch places : And under 
favour, the an(wer thereunto 1s neither 
lcar, nordirc@, nor to the purpoſe z 
For the ground of that anſwer being laid 
hart the Admiral hath no Conuſance of 
/ K any 
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/ Anſwer ic is confeit, _— 
' ovght to have Jurildition-dt things done 
\ on che Sea,and that no Prohibitions have 
' been granted for any ſuch caules3 but 


The Juyiſdif:on of the 
any thing done within any County , it is 
laid, Thar 1t 15 not gmaterial whether 
the place be upon the Water, Infra 
flaxum Aquz ; but whether it be upon 
any water within the County 3 wheres 
torc itis acknowledged, Thar of things 
done upon the Sea , out of any County, 
the Admiral ought to have Juriſdiction, 
and that no preſidents can be ſhewed that 
any Prohibition hath been granted for any 
Contract, Plea, or Quarrel, for any Ma- 
xtrine cauſe done upon the Sea, In this 


whether by the ſuppoſal or fiction of a 
ſhip3 arriving in Cheap-ſide, rhe Courts 
of Common Law do hold Plea of things} 
done on the $ca, it 15 nether confcfled, 

nor denied , much lefs 1s there any rea- 
forgiven tor the ſame, Where it 15 
{aid, Ir 15 not matcrial whether the place 
be upon the water, zfrafluxum (7 re 
fluxum Aque , bur whether it be upon 
any watcr within the County , Thayfc 
maybe true, in reſpe& that ir 15 ſuppoY] 
{cd that all things done in the Countyfle 
hclongs ro the Conuſance of the ComJl, 
mo! 
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mon Law ; -but when the place where a 
thing is done belongs apparently to ano- 
the Fariſdifion which pretends as well 
to the righe of the place, as to the righr 
of che cauſe , the place of the ation can 
in no waycs be ſuppreſſed, and another 
ſuggeſted in the room thereof; for if 
that be permitted , the one Juriſdition 
being the greater, a more potent may 
ſoon ſwallow up the other, not onely 
to the prejudice of the ſubje&ts for whoſe 
good the diverſity of Courts were cre- 
Qed , bur allo the wrong of the Prince 
from whom thoſe Juriſdictions are” de- 
rived. 

Sir. Thomas Rydlye in his view of the 
Civil Laws, turther ſhews how irju- 
rious to the Admiralty , and unreaſon- 
able this practice 1s, 19 regard that in 
Law no Fi&ion ought to. be admitted, 
bur ſuch as 1s both poſſible, and equi- 
table 3 Firſt, That it ought ro be Pol- 


ible, becauſe otherwiſe it were to admit 


chat by way of ſuppoſition, which narure 
will not alow; and therctorc although 


one that is dead, to ſome conſtructions of 
Law, may be feigned ro bealive, if art 
that time any of” his equals in age be ſtill 
uving , yet one who dyed two hundred 

K 2 


years 


I38 


The Juriſdifon of the 
years ſince,cannot to any purpole be ſup- 
poted co be living, all of the ſame age 
being long before dead, Secondly , 3he 
Fition ought to be Equitable, bccauſe if 
there be no reaſon for it, it is altogether 
unneceſſary and uſelcls3 and therefore 
alchough the Law may admit a Fition 
or {uppoſition, that a childe in'the mo- 
thers womb , is alrcady born, for irs be- 
nefic, in regard that otherwile it might 
be deprived of ics filial portion , or fome 
othicr right in equity belonging to it 5 
yer whicie thcre is no ſuch reaſon or 
equity , it ought not to be admicted, as 
\ain and ridiculous ; but for thc htion 
of a (hip to arrive in waruo de cheapywhene 
there is no water to bear or catry , is of 
a thing utterly impoſhible 3 and it * 
wholy void of equity, becauſe a Trial © 
any bufinels thereupon cannot obtain 
any juſt an4 fair remedy thereby ar tlic 
Common Law, which might not have 
been had in che Court of Admiralty , 
which 154 more competent and proper 
Court , tor the trial of ſuch things, than 
ay Court of the Common Law. 
Secondly, Concerning Adions of 
Treſpaſs, the Admiral in his ordinary 
capacity claiming rio Juriſdition of ot- 
fences 
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fences againſt the Crown , bur onely on 
the Sea, and gf wrongs and injuries done 
in other places withour / force or vio- 
lence, to make fucl caul(gs triable in the 
Kings Courts, it is {vggeſted , thar they 
were done 11 & arms, which is the u- 
ſual form of Endiftments of Treſpaſſcs 
in the Kings Bench (as of cutting of a 
purſe) although in truth thece were no 
tear,nor violence nſcd in committing the 
fame, 

Touching the interrupting and ob- 
ſtruQting the proceedings in the Court of 
Admiralty in cauſes properly belonging 
to the ſame, concerning Stipulations and 
Libels\, although ir may be preſumed, _ k 
that what Sir Edward Cook affirms , Tha: RR 
where the principal matter is acknowledged to þ :9 
be of Eccleſiaſtical Cogniſance, the Temporal 4 —_ 
Judges o4ght mot to call tn queſlion the form g, 
of proceedings, though they Le agariſt the yea- 
ſon of the Commoa Lew , becauſe Cuilibet ; 
inſuaarte merito credeadum, thac the ſame 
ſhould be allowed in the Acmiral 
Court, 

Yet in the third Obje&ion of the Com- 
plaint 8 Jacvb, ic is (hewed, That wirrc- 
as time out of minde the Admiral Cour: 
hath uſed ro rake Stipntarions for ap- 
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ter overthrow of that Court. The an- 
=ſwer whereunto is, That the Admiralty 
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Pearance and performance-of the Ads 
and Judgements of the ſame Court; It 1s 
now affirmed by the Iudges of the Com- 
mon Law, that the Amiralty Courr 1s 
no Ccurt of Record, and therefore nor 
able to rake ſuch Stipulations, and here- 
upon Prohibitions are granted to the ut- 


procceding by the Civil Law is no Court 
of Record, and therefore cannot rake any 
{uch Recognizances as a Court of Re- 
cord any oo , and for taking of Recog- 
nizances againſt the Law of the Realm, 
we finde that Prohibitions have been 
granted, as by the Law they ought : 
And it an erronious ſenrence be given in 
that Court, no Wrir of Errour, bur an 
appeal to certain Delegates doth lye, as 
it 1s apparent by the Statute of the 8 
Eliz.Regine Cap.5. which proveth that it 
15 no Cour: of Record, Whercunto it may 
be replied: | 

That ſome things done by , or befor 
the Admiral, are matters of Record 
may be maintained from an ancient Or- 


- dinance of King Richard the firſt, with 


adviceof the Lords, ar Grimsby, viz, That 
when the K ing writes ty his Letters Patents 
| te 
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to the eAdmural to arreſt Ships more or leſs 
for bis ſor uice,and that the eAdmir al ſhoul { 
write to bis Lieutenant to ſee things put tn 
execution accordingly, fo:aſmuch as the-Ad- 
miral and Ins Liew'enaxts are of Record , 
After the Admiral ſhall have writtez to the 
King , 0r t0 the Chanceilour of England the 
names of the Ships arreſted , together with the 
names of the Onners and T_T them, 
mn that caſe neither the Ow,.er of the Ship, uct 
the cMaſler , ſhall be adnu: ter! toſay that the 
Ship ts not arreſted; but admitting tl;at 
the Court of Admiralty is not _ 
of Record in ordinary marters, no more 
are the Stipulations caken there, ſuch 
Recognizances as are required to be ta- 
ken in Courts of Record by the Common 
Law, thoſc Stipulations cauſing no priv.- 
leged obligations before other bonds,nor 
extending to any: part of mens Laiids , 
which is otherwiſe 1n Recognizances 1a- 
ken inCourts of Records by true Common 
Law; And it may {cem firange th: St 
Edward Cook acknro vledging 21d 2.104 
ing the proceedings of that Cour: tt 
according to the. Civil Laws © 
Stipulations or bavls tor t::« 
pPearance 5 and tic perf; Ma2nccs 9 
recs and Sentences in tt.2t Court , 
K hc 11 
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ſcribed by the Civil Law, Ne judicia (ut 
eluſorta, and unverſally praftifed, where 
judicial proceedings are according to 
that Law , as likewile in this Kingdome 
in the Contabl and Marſhals Courr, 
and in the Courts of the Univerſines 
proceeding by rhe Civil Law, the ſame 
ſhould nor be allowed in the Admiralty 
Court, —I7 

And the complaint in this point may 
ſecm the more conlidcrable , in regard 
that, to the publique Notarics about the 
Exchange, with out Exception ur Con- 
troll it bach buen allowed , That Mer- 
chants appearing before thim , (in a 
manner nearer to the Recognizances of 
the Common Law) do acknowledge 
bonds, and bind, Se (& Executores, & p 
na tam immobi i132 quam motalia praſenita tn 
futurs, And ſometimes themiclves being 
abſcnt, the ſame things are done in their 
nam '$ by their ſcrvants, or ta(tors, Exhi- 
biting Procurations trom them to that 


purpoſes And it may be noted , that a” 


mongpſt Sir Ed. Cocks Authorities there 
cannot be diſcerncd any Statute, Judge- 
ment, or Book-caſe, to make good the 
Anſwer to that Objcicn , in the Com- 
plainr, 

SC- 
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Secondly , concerning Libells in the 
ourtot Admiralty, The Lord Hobard 
in eAudly and Jennings caſe afhrms, 
that it a Contra&t in truth were made ar 
Sea, and in the Admirals Covrt it be laid 
generally, without ſayirg ſup-r alro mart, 
a Prohibicion might lyc, for the Libel 
muſt, warrait the ſurc in it (clf ; Bur 
Juſtice Reetes in 111 Argument , Poſche 
22. Carols, dift. rs trom him in opinion, 
and diſtinguiſhes berwixe a particular 
Juriſdiftion , created in diminution of 
the general Courts of Common Law; 
and a particular Juriſdiction over things 
that never did belong to the Courts of 
Common Law, but which is whol:y dl- 
ſtin& from the ſame : In the firſt caſe he 
conteſſerth ehat tt is neceſſary to allege 
the cauſe of Action to ariſe within tne 
new created Juriſd:Rion, becauſe pre- 
ma facte,nay de Jure, the Courts of Com- 
mon Law have general Juriſdiction of 
thoſe things , bur in the later caſe, as of 
the Admiralty, it the cauſe be Mari:ime, 
there is no need to averr it to have been 
done upon the Sea, out of any reſpe& to 
ehe Courts of Common Law, for that it 
dorh not tend to the diminution of any 
of thoſe Courts, and for Confirmation 
rhcre- 

iy 


The Jariſdifton of the 
thereof he affirms, that the JuriſdiQion 
of the Marſhalſey, fiands partly upon the: 
Statute Articul: ſuper Chartas, and the 
words of that Statute are as reſtrictive, 
as any words of the Statutes touching 
the Admiralty, and by the books of the 
Common Laws, the Marſhal cannor 
hold Plea in ſome caſcs unleſs both par- 
ties be of the Kings Houſhold, nor in any 
caſe unleſs one of the parties be ſo , yet 
it is reſolved , that the Declaration is 
good, although it be nor averred therein 

thar any of the parties be of the hou- 
ſhold , and therefore a Fortroy: it is not 
neceſſary in the Admiralty to ſpecific in 
the Libel the thing to have been done 

ſuper alto mari, the Admiralty Juriſdiai 

on being more diſtin& from the Com 

mon Law , than that of the Court of 
Marſhalſey. 
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That the trial of Cauſes congern- 
ing Navigation and Tratle.tn 
the Court of Admiralty, is more 
commedious for the Subjes , 
and Kingdome of England, 
than in the Courts of Common 
Law. 


Ow much the maintenance, and 
advancement of Navigation, and 
trade by Sea, concerns the Kingdome, 
and SubjeAas thereof , Sir Edward Cook 


delivers, who ſaith, That Trade and Tra- Comment 
fique 1s the lively-bood of a Merchant , and _ 
the life of the Common-wealth , wherein the Fol, :8, 


Kingdome, and every Subjeft bath intereF x, 
For the Merchant is the good Bathff of the 
Realm, to Export, and Vent the Natrue Com- 
modities , and to Import and bring the 
neceſſary Commodities , for the defence and 
benefit of the Realm, So much is confir- 
med by ſeveral As of Parliament 
fram'd by common conſent of the King- 
dome. The Statute of the 32, of Henry 
the 8. chap. 24, ſets forth, That it rs 
notoriouſly kyown that the Realm of England, 


for 
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for the moſt part is invironed with the Seas, 
ſothat the Subjefts cannot comvey, and tranſ- 
port thetr Wares, Merchandizes, and Com- 
mogities by Land, but only by Ships, and that 
the Navy, and multitude of Ships of the 
Realm, 1s very commadious, and neceſſary, as 
well for the intercourſe , and concourſe af 
Merchants , conveying, and tranſporting 


their Wares, and Merchandizes, anda great 


defence and ſecurity to this Realm, as well to 
offend and defend, as alſo for the mainte- 
nance of many ers, Mariners and Sege 
men » and alſo bath been the chtef mainte- 
nance and ſupportation of Cities, Towns, 
Havens, and Creeks near adjoyning unts the 
Sea-coaſts: Likewiſe that of the 43. of 
Elizabeth , chap. 12, declares , That it 
bath alwayes been the Policy of this Realm, by 
all good means to comfort and encourage the 
Merchant , thereby ro advance the general 
wealth of this Realm , the Kings Cuſtoms, 
and Strength of Shipping, 8c. 

Ir hath been formerly obſcrved , That 
for the encouragement of thoſe who 
maintain trade by Sea, in all Nations 
and States there have been ſpecial Judges 
appointed to hear and determine cauſes 
concerning Trade and affairs of the Sea 
and itmay be further notcd , that fuch 


Judges 
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Judges have been direQed to proceed at 
tuch rtimes, and in ſuch manner, as might 
beſt conſiſt, with the opportunities of 
Trade, and leaſt hinder or detain men 


trom their Imployments. Amongſt the priicus de 


Graeians, as at Athens, it was provided, 
That all ſutes betwixt Sea-men and Mev-« 
chants ſhould be determined im thoſe Vacati- 
ons when the Seas were barred, or 1n thoſe 
Moneths nhew Natigation was reſivained, 
Fo much is confirmed by Salmatius , Ev 
tempore or orttur Arflurus navigationes 
ſuas ut plurimum deſinebant meyeatores, do- 
mumque redibant ; Boedromion quippe men- 
ſis qui ſeptembri yeſpond:t , quo tempore fert 
Arfurus oritur, terminus erat nawuigationum 
Alttcarum , t#deo 6b eo menſe Mumchienem 
uſque quo mer,ſe tterum ſe mars committe- 
bart, ac vela dabunt , Mercatores Athent- 
. en ſes tu wrbe deſidebant , & bites ſuas diſcep- 
tabant , ut Videre et apud Demofthenem ad- 


Verſus Apaturium. Amongſt the Romans c ge New 
likewiſe,for the berter diſpatch of cauſes frgiis 1.5. 


concerning Sea-buſineſſes ,. the Judges 
were ordered to proceed, Levato velo,and 
de plano, without that Solemnity, and 
formalicy which was. uſed in. ordinary 
Courts, and Cauſes ; Se in 1taly, Spainy 
and France , the Judges proceed in 


: cauſes 


& 5: Cu- 
j6cius, 
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cauſes concerning the Sea , Summarily 
and in a more compendious way than o- 
ther Judges uſe3 And the like, as Sir 
John Davees relates , hath fecmed to the 
wildome of this Kingdome , Our Parlia- 
ments, {aich He , bave not or-ly made extra- 
ordinary proviſious , for a more ſpeedy reco- 
very.of debts due unto Merchants, for their 
Merchandi zes, than ts prouided by our (om- 
mon Law,as appears by tbe Statute of Acton 
Burnel , made the 11. of Edward x. and 
the Statute Ne Mercatoribus, made the 13, 
of Edward 1.6but alſo bath all:wed a Comrt of 
Proceedings tn caſes of Merchants, different 
from the courſe of our Common Law ;, For 
by the Statute of the 27, of Edw 3. cap. 2. 
it ts declared , That the proceedings in tauſes 
of Merchants ſhall be from day to day , and 
from hour to hour , according to the Law of 
the Staple , and rot according to the courſe of 
the Common Law 3 and by avother Article 
in the ſame Parliament , Thet all Mer- 
chants coming to the Staple ſhall be ruled ty 
Law-merchant , touching all things coming 
to the Staple , and not by the Common Law 
of the Land ; and by another Article, That 
neither any of the Benches , nor ary of the 
Judges -of the Common Law ſhall have any 
Juriſdifiton tn theſe caſes, To which = 
$; C 
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be added th#Starure of 32 of Hen.'$, 
Chap.15. and of the 43 of Elizabeth, 
Chap.12. which direQ,, That ſuch cauſes 
betwixt Seamen and Merchants ſhall be or- 
dered ſummarily , and without delay, and as 
ix viſcretion ſhall ſeem moſt convement. 
All which was, and may be obſerved in 
the Courr of the Admiralty , which in 
many cauſes proceed at any time,and in 


all cauſes ſummarily , and according to * 


Equity , but neither is, nor can be ob- 
ſerved in Courts of Common * Law, 
which are open onely in Term times , 
and proceed in an ordinary and firi& 
way. 
Secondly, For the advantage of thoſe 
who uſe Navigation, and Trade by Sea, 
The Law-merchant and Laws of the 
Sea admit of divers things not agreeable 
torheCommonLaw of the Realm, which 
may be better inſiſted on in the Court of 
Admiralty , than in the Courts of the 
Common Law. $0 much is likewiſe 
declared by Sir Jobn Datyes , relating {=- 
veral inſtances to that prey 1. If 
two Merchants, ſaith he, be joynt Onners, 
or Partners of Merchandizes , which they 
have acquired by a joynt Contraf , the one 
ſhall bave an «Athon of account againſt the 
other, 
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other, Secundum Legem Mercatoriam, 
bat by the Rule of the Common Law , if two 
| men be joyntly ſeized of other goo 15, the one 
| 
| 


ſhall not call the other to account for the ſame. 
2. If two Merchants bave a joynt tereſt 
1n Merch wndizes, tf one dye, the ſurutuer 
{ball not have al , but the Executor of the 
party deceaſed , ſhail by the Law- Merchant 
call the ſurviver to an account for the Muty, 
whereas by the Rale of the Common Law , if 
thery be two joynt Tenan;s of other goods, the 
ſurut ver Per jus accreſcendi ſhall bave all. 
3. [n an Atitn of Debt upon a ſumple (on- 
- xraftl, (whicl is without a Deed in Vri- 
ting ) the Deſcendant by the Common Law 
may waze his Law » That is, he may barr 
wn the Plaiatiff trom his Aion , by raking 
an Oarh that he doth not owe the De br, 
but wh:n ore John Cumpton Merchant 
brought an Attion of debt Secundum Le- 
gem Mercatoriam againſt another Mer- 
chant upon a Contraft, withou: Deed, andthe 
Defendant would have waged his Law, be 
was not permitted ſo to ds, and the Judge- 
ment was given for the Plaintiff. Iris 
nor her<by intended that the Courts of 
Common Law cannot or do ngytake 
notice of che Law-Merchant, in Mer- 
chants caſes , but chat other things like- 
wilc 
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wiſe conſidered, it might be thought rea- 
ſonable, it rhey ſo detire, to allow them 
the choice of that Coure , where the 
Law-Merchant is more reſpeted, than 
ro confine them to other Courts, where 
another Law is morc predomitiant, Bee 
ſides , there may be danger of doubt 
thereof, becauſe thoſe things are not ap- 
proved for proots at the Common Law, 
which are held ſufficient in the Admt- 
ralty amongſt the Merchants 3 for as Sir 
John Davies further obſcrves, At the Com- 
mon Law no mars Writing can be pleadenas 
gainſt him, as his Att, and Deed , wnl:ſs the 
ſame be ſealed, and delivered : But tn ſwes 
between «© Merchants , Bulls of. Lading, and 
Bills of Exchange, being but ticque!s, with- 
out Seals, Letters of aduce, and Credence, 
Policies of aſſurance , Aſſegnations of Debts, 
all which are of no force at the Common Law, 
are of good credit and force by the Laws 
Merchant, To which may be added, 
what Maltines oblerves, That the bearer 
of ſuch Bills, by the courſe among 
Merchants, ſhall be admitted to demand, 


and recover the Contracts, without Let. 


ters of Atturney , which is not admitted 
in the Common Law. It is moreover 


conſiderable , Thar the Law of the Sea 
L looks 
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looks one way, when the Common Law 


looks another 3 As tor inſtance , A Ship 


is Freighted,, or hired for a Voyage to 
the Indies, at 20 1, per moneth by Char- 
rer- party, it appearcth that having been 
cight Moneths in the Imployment of the 
Mcrchant, who Freighted her,betore ſhe 
makes any Porte, with her Lading ſhe 
periſherth in the Sea, in this caſe by the 
Common Law, as it hath been averred, 
the Owner of the Ship ought ro have 
Freight for cight Monetns : but by the 
Law of the Sca, which hath alwayes 
been allowed , The Merchant loling his 
goods, the Owner loſeth his Freight z; A» 


gain, if the Owner loſerh his Freight, the * 


Mariner, although he eſcape , loſeth his 
Wages, for the time he ſerved z which 
happily would not be thought ſo it he 
{acd at the G:u:14- Hall tor the lame, 
Thirdly, tor encouragement and ad- 
vanrage of thoſe who ule Navigation 
and 1rade by Sca , itiis conſiderable, 
That in che Court of Admiralty, one and 
the ſame Aion may be brought againſt 
diyetic and ſeveral perſons, undertaking 
the ſame buſineſs, as when many joyn 
in ſubſcription to a Policy of aſſurance, 
bur it a (ute be brought ar the Common 
Law, 
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Law , every man muſt be ſucd ſeverally, 
which the Parliament in the A concer- 
ning aſſurances, held inconvenient z and 
in the like manner, divers and ſeveral 
Perſons may joyn in the ſame ſure, as 
Mariners for wages, at a {mall charge to 
chemſelves, with little prejudice to the 
Maſters, or Owners which are {ucd, and 
obtain a Decrce or Order all cogerher, 
whereas when rhey ſuc at the Guild- 
Hall , every man ſues feverally, to the 
great charge ot Every particular, and to 
the excctiive dammaye of the Maſters, 
or Owners -it Judgements be given a- 
gainlt them , Be{1des the incgnvenience 
( of which the Statute of the 28, of Hey. 
the 8. cap, 15, takes notice) That if 
Mariners or Shippers, which by reaſon of 
their otten Voyages and Paſſages mutt 
depart , without long carrying and pro- 
racting of time, be entorced to attend 
£7 ordinary | terms of the Common 
Law. 

Fourthly, the Court of Admiralty for 
the convenicncy and diſpatch of -Mer- 
chants, and Sca-mens cauſes, admits of 

roofs, which the Courts of Common 
-_ do not allow, for in that Court ac- 
cording to the Civil Law, the Plaintiff 
8 may 
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may be rclieved by the Defendants an- 
ſwer, upon Oath, which in the ordinary 
Courts of the Common Law is not aftor- 
ded; Again, whereas in thoſe Courts 
' the Evidence mult be produced ar the 
Batr, before the Jury, Sca-men, and Ma- 
riners, which are many times neceſſary 
' witneſſes, for the-gcalon before expreſty 
cannot be preſent \withourt great preju- 
dice to themſclves and the ral of the 
Kingdome 3 But in the Admiralty Courr 
they may be produc'd at any tim 
the ſute 15 begun, and their Examinatis 
ons being takeain Writing, they have 
liberty to follow their own , and the 
C occaſions. Moreover, many 
. times in cauſes concerning Navigation, 
and Trade by Sca, no proot can be made, 
but by Wi-nefles remaining 1a Forcin 
parts, to which the VWrits of the Com- 
mon Law do not cxiend, but thoſe VWir- 
neſſes by Commiſſion our of the Admi- 
ralty Courr, are uſually {worn and cx- 
amined by Magiſtratcs in chole places , 
and their examinations fo taken arc al- 
lowed for (uffhcient proof upon re- 
curn, 
Divers other inſtances might be given, 
by which it would appcar that che Coure 
' of 


p 
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of Admiralty can give redreſs in Sutes/ 


6oncerning Navigation and Trade with 
more conveniency than the Courts of 
Common Law 3 but theſe conſidered, 
and how much it concerns the good of 
the Kingdome , and thoſe who {npport 
Navigation and Trade, may be Pa ven 
rodiicover, which Court may be beſt 
jultificd in proceeding in cauſes of that 
nature, 

\Vnar inconvent-nce may follow both 
corte Private and Pablick by the inter» 
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and by vbſtructions made unto the Ad- 
micalry 2 (uch buſineſſes , may appear 
in one particular, that 1s cMcerning 
Charter-partics and Freight due for im- 
ployment of thipping, There is but goc 
inſtance given ot a Sute brought at the 
Common Law upon a Charter-party, 
Viz, the 23 of El'z1beth, which was on 
the Merchants part for breach of Co- 
venant, 1s. for not ſtaying in a Port of 
diſcharge ſo many dayes as were agreed 
upon, tor which the Owner was con- 
demancd in 5001, wichour any reſpe& ro 
the Loſs or damage which the Merchaut 
had ſuſtained : And if it be conſidered 
how many clauſes there are ia Charter- 


parties, 
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lparties, and Covenants of things to be 


I for which the Owners are 
ound under a general penalty , if upon 
every breach advantage ſhould be raken 
in extremity , no'man would have grear 
comfort in hiring out Ships,to the Sea : 
And it may be obſerved , that there is no 
Preſident that ever any man ſued for 
Freight at the Common Law, which ar- 
gues much difficulty in that way, as pro» 
bably the performance of the Voyage 
being to be maintained by ſuch proots as 
cannot be produced in thoſe Courts, 
And whereas it is afirmed', That infi- 
nite Prohibitions have been granted in 
cauſes commenced in the Admiralty up- 
on Charter-partes, it myſt follow, thar 
thereby was occaſioned infinite loſs ro 
the Owners of the Shipping , it being 
moſt probable by what hath been ob- 
ſerved, Thatthe cauſe for Freight being 
ſtopped in the Admiralty, there was no 
means to recover the ſame in the Courts 


_ of the Common Law. For that 1s a cer- 


tain Rule, Thar that Merchant which 
declines-rhat Court knows he 1s in no 
danger elſewhere 3 and it falls our ma- 
ny times , Thar for long Voyages great 
ſums are due for Freight , and Mere 
chants 
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chants not alwayes having good ſucceſs, 
are {omerimes put to their ſhifrs,but how - 


far it tands with the dignity of the High 
Courts ro countenance, on truth afford 
protetionto ſuch ſi We kan them to 
conſider, but no man can conceive other- 
wilſc, than that thoſe courſes muſt needs 
more weaken the Shipping of the King- 
dome, than divers Ordinances and Con- 
ſtitutions intended for the maintenance 
thereof can poſſibly advance the ſame. 
Beſides the decay of Shipping, theſe 
things conduce to the impoveriſhing of 
Mariners who are the life of Shipping, 
for Freight is ſaid ro be the mother of 
wapes, and the Owner loſing his Freight, 
the Mariner cannot ſo well obtain his 
wages, and in conſequence muſt berake 
himſelf ro ſome other courſe of life, 

The like inconvenience falls our in 
Trade and Commerce, when Prohibiti- 
ons are granted for ContraQs , or things 
done #8 partibus exterts & tranſmarimy, 
The Merchant it he can avoid the Ad- 
miralty where he muſt anſwer upon 
Oath , and proof may be made by Com- 
miſſion, thinks himſclt ſecure from any 
danger at the Common Law. And al- 
though it may be ſuppoſed that remedy 

may 
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Bs; Juriſdiftion of the 
may be given in the Chancery, yer how- 
ſoever it is pofible it is not uſual for that 
Court to ſend Commiſſions inro Forcin 


rts, and the prerence Is for tlic right of 
Jurichatn in che Kings Courts of the 
mmon Lay , without reſpe& to the 
Chancery, to which Sir Ed,Cookt ſeems to 


be no great friend. 
\ 


